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IN THE 

United States Court of Appeals 

Fob the District of Columbia Circuit. 



MICHAEL S. KISSELL, Executor under the will of 
Gertrude S. Kissell, Deceased, as well as individually, 
as also declaratory judgment creditor, Appellant, 

v. 

EDWIN J. CREEL, Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STAT EMEN T 

This is an appeal from a decree (Appellant’s App. 1) 
of the District Court of the United States for the District 
of Columbia, entered July 12,1949 in cause numbered 35,824 
on the civil action docket of that Court between the parties 
named in the caption hereof, denying appellant’s motion 
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for temporary injunction, being sought to prevent the ap¬ 
pellee from receiving and dissipating the only funds avail¬ 
able to satisfy the declaratory judgment obtained in said 
cause. The lower tribunal had jurisdiction of the cause by 
reason of having expressly retained such jurisdiction “for 
the purpose of granting such further relief on this declara¬ 
tory judgment as may be necessary to carry said judgment 
into execution” (Appellant’s App. 4); and by reason of 
Section 306 of Title 11 of the District of Columbia Code, 
1940 Edition. This Court has jurisdiction by reason of 
Section 101, Title 17 of the same Code of Law. 

STATEMENT OF CASE. 

Appellant’s decedent, Gertrude Speiden Kissell, for some 
time prior to February, 1939, was employed by appellee 
in a secretarial capacity. During such employment, the 
appellee was engaged in defending his financial interest 
in the assets of Creel Bros., an automobile repair and ac¬ 
cessories business, then in process of dissolution in Equity 
Cause #55,407 of the lower tribunal. For these secretarial 
services appellee owed $2500. and, in addition, he borrowed 
$3,438.18 from his said secretary in order to carry on his 
defense in that dissolution suit. (Appellant’s App. 17). In 
recognition of this obligation, appellee executed and de¬ 
livered two promissory notes totalling $5,938.18 and bear¬ 
ing 6% interest compounded semiannually to become due 
and payable “within one year after settlement of the pres¬ 
ent Creel Brothers dissolution suit.” (Appellant’s App. 
17). Appellant, as executor and sole heir of the estate 
of the appellee’s former secretary, the said Gertrude 
Speiden Kissell, who had died on November 27, 1945, filed, 
on July 15, 1946, this suit to recover on the said notes with 
accrued interest and Court costs and asked for judgment 
on the notes or in the alternative a declaratory judgment 
on the basis of the “settlement” date of the aforesaid 
Creel Bros, dissolution suit. Appellee, in defending this 
suit, admitted the validity of the two notes and his liability 
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thereunder but contended (and still contends) the due 
date has not yet arrived under his interpretation of the 
language of the notes and status of the Creel Bros, dis¬ 
solution suit. 

In a decree dated March 18,1949, the lower tribunal iden¬ 
tified the Creel Bros. Dissolution suit referred to in said 
notes as Equity Cause #55,407 of that Court; found the 
aforesaid notes as valid and binding obligations of appellee 
to appellant individually and as executor as aforesaid; 
found that the date of final disposition of that Court’s order 
dated March 15, 1949 for approval of the account of the 
receiver and the report of the auditor and covering dis¬ 
tribution of the assets therein, was the time of settlement 
of the Creel Bros, dissolution suit within the meaning of 
the two notes involved in this suit; ordered a declaratory 
judgment to the foregoing effect; and retained this cause 
for the purpose of granting further relief to the appellant 
as may be necessary to carry such judgment into execu¬ 
tion. 

By virtue of the order of March 15, 1949 and prior 
orders of the lower tribunal in Equity Cause #55,407, 
the appellee herein has received all but $15,000 of the 
$208,527.21 found by that Court in that case as the ap¬ 
pellee’s distributive share of the settlement of the Creel 
Bros, dissolution suit and appellee has not paid or offered 
to pay any part of the sum due the appellant herein which 
sum now amounts to approximately $12,000.00, being the 
principal, accrued interest and court costs to date of this 
brief. In anticipation of this state of affairs, this appellant 
filed in the lower tribunal a motion for a restraining order 
and temporary injunction so that the judgment herein ob¬ 
tained might be carried into execution in accordance with 
the provisions thereof and to prevent irreparable injury to 
this appellant’s rights by the dissipation of such fund and 
to impress a trust thereon for the satisfaction of this judg¬ 
ment. 
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The lower tribunal, by decree entered July 12, 1949, de¬ 
nied said motion on the ground that such court lacked the 
necessary discretion to grant said motion. That court in 
said decree stated it would have exercised any discretion 
it possessed in this regard by the granting of such a mo¬ 
tion. Meanwhile that court ordered payment of the Creel 
Bros, receivership funds held up to afford this appellant 
opportunity to make application to this Court for a deter¬ 
mination of the question. Such application was promptly 
made in the form of this appeal and by the filing of an 
appropriate surety bond, by this appellant, and accord¬ 
ingly such fund, to the extent of $15,000.00, has been re¬ 
tained by the Receiver in Equity Cause #55,407, subject 
to the outcome of this appeal. 

The appellee, while taking no appeal from the order 
of March 15, 1949, in Equity Cause #55,407, as to the 
distribution to himself of all of his distributive share of 
the settlement of the Creel Bros, dissolution suit and 
while accepting all of such money that he can lay his hands 
upon without satisfying this judgment, nevertheless con¬ 
tends the small balance still available should not be im¬ 
pressed with the trust so obviously intended by him when 
he borrowed his secretary’s money to carry on his contest 
over this very fund. 

STATUTE INVOLVED. 

Title 28 U. S. C. A. Sec. 2201 & 2202 

§ 2201. Creation of remedy 

“In a case of actual controversy within its juris¬ 
diction, except with respect to Federal taxes, any 
court of the United States, upon the filing of an ap¬ 
propriate pleading, may declare the rights and other 
legal relations of any interested party seeking such 
declaration, whether or not further relief is or could 
be sought. Any such declaration shall have the force 
and effect of a final judgment or decree and shall be 
reviewable as such. As amended May 24, 1949, c. 139, 
§111, 63 Stat. 105.” 
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§ 2202. Further relief 

“Further necessary or proper relief based on a 
declaratory judgment or decree may be granted, after 
reasonable notice and hearing, against any adverse 
party whose rights have been determined by such 
judgment.” 


STATEMENT OF POINTS. 

1. The injunctive relief sought herein is based upon a 
declaratory judgment duly entered in the lower court. That 
judgment is unambiguous, meets the test of a justiciable 
controversy involving the rights of adverse parties, is not 
subject to judicial review and clearly fixes the rights of 
the appellant, namely, that appellee is justly indebted to 
appellant in the sum of $5,938.18 with interest on $5,- 
588.18 at the rate of 6% per annum from December 17, 
1938, and interest on $350.00 from February 1, 1939, with 
costs. No further coercive action is necessary to establish 
the rights declared in said judgment and the direction in 
the judgment to the clerk of the lower court with respect 
to entry is merely a direction to perform a ministerial act 
within the administrative duties of the clerk. 

2. The granting or denying of injunctive relief as sought 
herein turns primarily not upon past incidents but upon 
threatened future ones, and the court has the discretion¬ 
ary power to grant injunctive relief to prevent such fu¬ 
ture wrong and to protect not only present but future 
property rights. The lower court here failed to exercise 
that discretion only because of its doubt of its possession 
of such discretionary power. 

3. The language of the lower court’s decree clearly shows 
that that Court felt that payment by the receiver of the 
entire fund to the appellee would result in irreparable loss 
and damage to the appellant and place in jeopardy the 
rights of the appellant as judicially determined by the de¬ 
claratory judgment and that the appellee had failed to re- 
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fute the allegation or even claim inconvenience or loss. 
Therefore, the lower court erred in not exercising its dis¬ 
cretionary power in favor of appellant. The appellee has 
failed to meet the issue and the relief requested by the 
appellant should be granted. 

4. The obligation of the appellee to the appellant as 
represented by the declaratory judgment arose out of ser¬ 
vices rendered and money loaned by appellant’s decedent 
to appellee to enable appellee to protect his interest in the 
fund now in the hands of the receiver and from which the 
obligation was to be paid. That fund is impressed with a 
trust in favor of the appellant and, to protect that trust, 
the relief requested herein should be granted; otherwise 
irreparable loss to the appellant will ensue and the intended 
trust will be destroyed. 

SUMMARY OP ARGUMENT. • 

The declaratory judgment obtained herein by appellant 
against appellee is a final judgment entitled to the pro¬ 
tection of this court and of the lower court. The statute 
creating this remedy expressly provides for further relief 
as may be necessary or proper to protect the rights declared 
in such judgment. The appellee admits his obligation to 
pay some $12,000.00 out of the fund in Equity Cause No. 
55,407; admits this obligation arose out of an implied, con¬ 
structive trust arrangement, evidenced by his own state¬ 
ments in the record; admits he has no other source of money 
with which to satisfy the judgment; admits he has obtained 
the bulk of the trust fund without making provision for 
payment of this judgment; and, generally, by his conduct 
over a period of years, has demonstrated his original inten¬ 
tion was to have this claim share in the fund but that his 
present intention is to avoid this if possible. A declaratory 
judgment, having both legal and equitable characteristics, 
has been granted in this case in the exercise of the sound 
discretion of the court on that point. 
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The injunction applied for herein is sought to prevent 
the appellee from taking the very last of what was once a 
large fund and dissipating it before satisfying his obliga¬ 
tion as declared in the judgment rendered herein against 
him. This use of injunctive relief is based upon the cir¬ 
cumstances of this case and rests in the discretion of the 
lower court. Such relief is calculated to prevent future 
wrongs as to both present and future rights. The lower 
court recognized the merits of appellant’s position but de¬ 
nied the relief solely on the ground that is lacked the nec¬ 
essary power. In making its position known, that court 
indicated it would have exercised its discretion in favor of 
the appellant and invited this appeal on the point of its 
power or lack of it. Both the declaratory judgment action 
and the pending litigation over the partnership liquidation 
fund are matters resting upon the equity powers of the 
court and the lower court should have utilized its inherent 
and well established powers to accomplish all of the ends 
of justice involved in the proceedings regardless of their 
equitable or legal nature. 

Moreover, the facts in the record of this case form a firm 
basis for an implied, constructive trust which it would be 
unconscionable to allow to go unheeded and unaided. 

ARGUMENT. 

Point Number One. 

The injunctive relief sought herein is based 
upon a declaratory judgment duly entered in the 
lower court. That judgment is unambiguous, 
meets the test of a justiciable controversy involv¬ 
ing the rights of adverse parties, is not subject to 
judicial review and clearly fixes the rights of the 
appellant, namely, that appellee is justly indebted 
to appellant in the sum of $5,938.18 with interest 
on $5,588.18 at the rate of 6% per annum from 
December 17, 1938, and interest on $350.00 from 
February 1,1939, with costs. No further coervice 
action is necessary to establish the rights declared 
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in said judgment and the direction in the judgment 
to the clerk of the lower court with respect to en¬ 
try is merely a direction to perform a ministerial 
act within the administrative duties of the clerk. 

A lower court judgment declaring the appellee is in¬ 
debted to the appellant in a sum which currently amounts 
to some $12,000., calculated according to certain promissory 
notes with accrued interest and costs, is a matter of record 
and not in dispute. That judgment appears in full in ap¬ 
pellant’s appendix on pages 1, 2, 3 and 4. That judgment 
followed a lower court trial on the merits and is now not 
subject to judicial review, no appeal having been sought 
by either party thereto. That declaratory judgment pro¬ 
vided for a supplemental entry to be made by the lower 
court clerk at the time specified in the declaratory judg¬ 
ment so that it might be clear that no further action by the 
court itself was necessary or contemplated in the disposi¬ 
tion of the details of the judgment declaratory of the rights 
of the parties. That judgment further provided, however, 
that the cause was being retained for any additional relief 
that might be necessary to protect the relief granted in the 
judgment. Because the appellant strongly fears that the 
appellee intends to defeat the ends of justice as contained 
in said judgment by dissipating and concealing his assets 
in a manner calculated to avoid payment of the obligations 
recited in said judgment and because such fears are sub¬ 
stantiated by the appellee’s past actions and recorded fu¬ 
ture intentions, the appellant has sought injunctive relief 
to prevent appellee from obtaining unsupervised posses¬ 
sion of the only known assets which might be subjected to 
the money judgment herein and which also should be sub¬ 
jected to it for reasons set out later in this brief. 

The legal effect here contended for by the appellant is 
that the declaratory judgment is, in and of itself, a final 
judgment which is entitled to the aid of the court in pro¬ 
tecting the rights declared therein. This is exactly the 
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purport and intent of the provisions of law which created 
and presently authorize declaratory judgments, namely: 

Sec. 2201. Title 28, U. S. C. 

“In a case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court 
of the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal rela¬ 
tions of any interested party seeking such declaration, 
whether or not further relief is or could be sought. 
Any such declaration shall have the force and effect of 
a final judgment or decree and shall be reviewable as 
such. As amended May 24, 1949, c. 139, § 111, 63 Stat. 
105.” 

Sec. 2202. Title 28, U. S. C. 

“Further necessary or proper relief based on a de¬ 
claratory judgment or decree may be granted, after 
reasonable notice and hearing, against any adverse 
party whose rights have been determined by such 
judgment.” 

A declaratory judgment action, such as here, has the 
characterises of actions both at law and in equity. It is a 
new use of existing judicial power. It is traditionally and 
historically a power exercised by courts of equity and even 
where exercised by law courts it is largely equitable in 
nature. Borchard on Declaratory Judgments, Page 137, 
1934 Edition. 

Such an action in a federal court is addressed to the 
sound discretion of the court. 

“A declaratory judgment, like other forms of equita¬ 
ble relief, should be granted only as a matter of judi¬ 
cial discretion, exercised in the public interest. Jud. 
Code, § 274d, 28 U. S. C. A. § 400 .—Eccles v. Peoples 
Bank of Lakewood Village, Cal., 68 S. Ct. 641, 333 U. S. 
426, 92 L. Ed. 784, rehearing denied 68 S. Ct. 900, 333 
U. S. 877, 92 L. Ed. .1153. 

“Jurisdiction under the Declaratory Judgment Act 
is rooted in discretion. Jud. Code, § 274d, 28 U. S. 
C. A. § 400.—Id. 
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“The remedy by way of declaratory judgment is 
discretionary. Jud. Code, § 274d, 28 TJ. S. C. A. § 400. 
—Washington Terminal Co. v. Boswell, 75 U. S. App. 
D. C. 1, 124 F. 2d 235, reargument granted 63 S. Ct. 
198, affirmed 63 S. Ct. 1430, 319 U. S. 732, 87 L. Ed. 
1694.” 

It must be assumed that the lower tribunal, in granting 
the declaratory judgment herein, necessarily found that the 
original matter involved herein resulting in such declara¬ 
tory judgment was a justiciable controversy involving the 
rights of adverse parties, and also, in arriving at the con¬ 
clusion that the declaratory judgment should be granted, 
the lower tribunal exercised its sound discretion in ac¬ 
cordance with the theory and practice of declaratory judg¬ 
ment actions. The subsequent application for an injunction 
to protect the declaratory judgment so granted was also 
addressed to the sound discretion of the court and was 
within the scope of the court’s power to afford further 
necessary or proper relief based upon such declaratory 
judgment. If this were not so, then the provisions of 
Sec. 2202, Title 28 of the United States Code would be a 
useless and meaningless jumble of words. 

Even before declaratory judgment actions were author¬ 
ized by statute, a case arose in our local court which illus¬ 
trates somewhat the dilemma the appellant here would be 
in but for the power of the court, in the sound exercise 
of its discretion, to protect and aid its own judgments. 
That case was decided by this court in Fletcher v. Kellogg, 
55 App. D. C. 97. There the trial court invoked its equita¬ 
ble powers to restrain payment of money to a legatee out 
of a fund in a fiduciary’s hands until the legatee’s former 
attorney could ripen his then pending suit for professional 
services into a money judgment. This result was obtained 
even though this court there held that no legal lien upon the 
fund actually existed, but the nature of the claim entitled 
the attorney to the court’s aid and protection to the extent 
of an impounding of the money. The declaratory judg- 
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ment in the present case already has established the merit 
of appellant’s claim against appellee herein and it only 
remains for the appellee to satisfy the claim by payment 
which is just what the appellee is trying to avoid. 

Point Number Two. 

The granting or denying of injunctive relief as 
sought herein turns primarily not upon past inci¬ 
dents but upon threatened future ones, and the 
court has the discretionary power to grant injunc¬ 
tive relief to prevent such future wrong and to 
protect not only present but future property 
rights. The lower court here failed to exercise 
that discretion only because of its doubt of its 
possession of such discretionary power. 

Having secured a judgment declaring that certain rights 
exist in his favor against the appellee in a stated amount, 
the appellant is faced with the loss of the fruit of his ef¬ 
forts unless the appellee is prevented, by injunctive action 
of the court, from dissipating the only known funds avail¬ 
able to satisfy the court’s judgment in the appellant’s be¬ 
half. The prospective injury and irreparable loss which 
the appellant alleged in the proceedings below were suffi¬ 
cient grounds for the injunctive relief asked for but denied 
in the lower tribunal. The appellant, in his motion and 
affidavit in support thereof in the lower court, (Appellant’s 
App. 4, 5, 6, 7, 8, 9,10,11) set forth that immediate, certain 
and irreparable loss, injury and damage to the appellant 
would result if the injunctive relief sought herein is denied 
to him; that the appellee has received cash from the Re¬ 
ceiver far in excess of that necessary to satisfy this ad¬ 
mitted indebtedness, without the slightest payment on ac¬ 
count and with every indication that he, the debtor, appel¬ 
lee here, would not pay this debt but on the contrary ex¬ 
pected to utilize all of the funds previously received and to 
be received by him to satisfy other claims upon him and 
to divert the balance into some new ventures of his; that 
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the appellee has no known assets other than those coming 
out of the fund administered by the court receiver in Creel 
v. Creel, which is the fund involved in this application for 
injunctive relief; and that much of the said fund, once to¬ 
talling over $200,000.00, has been dissipated already and 
barely enough still remains in the hands of the receiver to 
satisfy the appellant’s judgment now approximating $12,- 
000.00 in amount. The appellee, in response to said motion 
and affidavit of appellant, filed an answer and affidavit 
which corroborated much of appellant’s position and failed 
to set up any basis for a finding that the granting of the 
requested injunction would, in any material degree, incon¬ 
venience the appellant or result in any real loss or damage 
to him. All of the necessary elements for granting the in¬ 
junction were thus presented to the lower tribunal and 
according to the best authorities, the injunction should 
have been issued. The appellants position on this point is 
supported by the following authorities: 

Am erican Jurisprudence Volume 28, Subject Injunctions, 
Section 14: 

“The application for a temporary injunction rests 
upon an alleged existence of an emergency, or of a 
special reason for such an order, before the case can 
be regularly heard, and the essential conditions for 
granting such temporary injunctive relief are that the 
complaint allege facts which appear to be sufficient to 
constitute a cause of action for injunction, and that on 
the entire showing from both sides it appear, in view 
of all the circumstances, that the injunction is reason¬ 
ably necessary to protect the legal rights of the plain¬ 
tiff pending litigation. Where the danger or injury 
threatened is of a character which cannot be easily 
remedied if the injunction is refused and there is no 
doubt that the act charged is contemplated, the tem¬ 
porary injunction should be granted, unless the case 
made by the bill is satisfactorily refuted by the defen¬ 
dant. As stated by the Supreme Court, the rule is that 
when the questions presented by an application for an 
interlocutory injunction are grave, and the injury to 
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the moving party will be certain and irreparable if the 
application is denied and the final decree is in his fa¬ 
vor, while if the injunction is granted, the injury to 
the opposing party, even if the final decree is in his fa¬ 
vor, will be inconsiderable or may be adequately in¬ 
demnified by a bond, the temporary injunction usually 
will be granted.” 

The question is well considered and discussed in Pratt 
v. Stout, 8 Cir., 85 F. 2d 172, 176, 177. In that case the 
court said: 

“Especially will the granting of a temporary writ 
be upheld when the balance of injury as between the 
parties favors its issue. (Cases cited.) If the ques¬ 
tions presented by a suit for an injunction are grave 
and difficult and the injury to the moving party will be 
certain, substantial, and irreparable if the motion for 
a temporary injunction is denied and the final decision 
is favorable, while if the motion is granted and the 
decision is unfavorable the inconvenience and loss to 
the opposing party will be inconsiderable or he may be 
protected by a bond, the injunction usually should be 
granted. (Cases cited.)” 

Rice & Adams Corporation v. Lathrop, 278 IT. S. 507, 
514, 73 L. Ed. 480: 

“An interlocutory injunction, at least ordinarily, is 
not a matter of strict right; but the application is ad¬ 
dressed to the sound discretion of the court. I High, 
Inj. 4th ed. sections 11 and 937. And here the trial 
court denied the application, not because it would have 
been error to grant it, but in the exercise of its discre¬ 
tion, principally based a balancing of the relative con¬ 
veniences and inconveniences which might result # • 
The order denying the injunction, therefore, was con¬ 
clusive in an appellate court; and an order granting it 
would have been equally so.” 

Bowles, Price Administrator v. Leithold et at., 155 F. 
(2d) 124: 

“We think the general problem of injunctions in the 
type of case here considered is the same as that in- 
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volved generally in the granting of an injunction by 
an equity court. * * •. There is a latitude of discretion 
on the part of the District Court in the granting of this 
form of relief and the order is not to be upset if an 
appellate court finds it to be within the bounds of that 
discretion.” 

Swift & Co. et al. v. United States, 276 U. S. 311, 72 L. 
Ed. 587: 

“The argument ignores the fact that a suit for an 
injunction deals primarily, not with past violations, 
but with threatened future ones; and that an injunc¬ 
tion may issue to prevent future wrong, although no 
right has yet been violated.” 

Point Number Three. 

The language of the lower court's decree clearly shows 
that that Court felt that payment by the receiver of the 
entire fund to the appellee would result in irreparable loss 
and damage to the appellant and place in jeopardy the 
rights of the appellant as judicially determined by the de¬ 
claratory judgment and that the appellee had failed to 
refute the allegation or even claim inconvenience or loss. 
Therefore the lower court erred in not exercising its discre¬ 
tionary power in favor of appellant. The appellee has failed 
to meet the issue and the relief requested by the appellant 
should be granted. 

The lower court, in denying the injunction requested by 
the appellant, disclosed, for the benefit of this Court and 
the parties herein, that it would have exercised its discre¬ 
tion in favor of the appellant by granting the injunction 
if it had felt that it possessed the necessary power to do so. 
Appellant’s App. 33, 34). This can mean only that the 
lower court was convinced of the appellant’s good faith and 
meritorious position and that the appellee had not set forth 
anything to outweigh the equities of appellant’s position, 
but that the lower court felt it lacked the power to do any¬ 
thing about the situation because it arose out of a declara¬ 
tory judgment hiatus of some sort. That court clearly in- 
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dicated its opinion that irreparable damage to the appellant 
would result from failure of an injunction to issue as 
prayed for when it said in its decree, (Appellant’s App. 
34): 

* * this Court being of the opinion that if it had 
a discretion it would exercise it by ordering that an 
appropriate fund either remain in the Receivership or 
be paid into the Registry of this Court for the protec¬ 
tion of said declaratory judgment, * * # ” 

The statute creating the declaratory judgment procedure 
calls such a judgment a “final” judgment and provides for 
judicial protection and execution of such declaratory judg¬ 
ment. The two pertinent sections of the statute read as 
follows: 

Sec. 2201., Title 28, U. S. C. 

“In a case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court of 
the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal rela¬ 
tions of any interested party seeking such declaration, 
whether or not further relief is or could be sought. 
Any such declaration shall have the force and effect 
of a final judgment or decree and shall be reviewable 
as such. As amended May 24, 1949, c. 139, § 111, 63 
Stat. 105.” 

Sec. 2202, Title 28, U. S. C. 

“Further necessary or proper relief based on a de¬ 
claratory judgment or decree may be granted, after 
reasonable notice and hearing, against any adverse 
party whose rights have been determined by such 
judgment.” 

Zechariah Chafee, Jr., Langdell Professor of Law, Har¬ 
vard Law School, in an article in Harvard Law Review, 
Vol. 62, No. 5, March, 1949, entitled “Developments in the 
Law, Declaratory Judgments—1941-1949”, states at page 
827: 

“Combined relief has been freely awarded in most 
jurisdictions. The most frequent combination is a 
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declaration joined with money damages or an injunc¬ 
tion, but there would seem to be no objection to join¬ 
ing a declaration with any from of coercive relief to 
which the party is entitled. Such liberal treatment of 
declaratory relief was clearly contemplated by the 
Uniform Act, [the same may be said with regard to the 
Federal Declaratory Judgment Act, Title 28 U. S. C. A. 
sections 2201 and 2202] which provides that ‘courts 
shall have power to declare rights, status and legal re¬ 
lations whether or not further relief is * * * prayed.” 

In the same article under Domestic Relations.—(a) Mar¬ 
ital Status.—at page 845, the author states: 

“Because of the absence of disturbing publicity, and 
since the declaration involves no coervice court action, 
reconciliation is encouraged—at least where the for¬ 
eign decree is declared invalid. On the other hand, 
where it is thought advisable in order to give a com¬ 
plete remedy, injunctive relief may accompany the 
declaration.”; 

and again at pages 846, 847 states: 

“Supplementary relief is most frequently accorded 
where a property interest of the plaintiff requires in¬ 
junctive protection, where no property interest, such 
as the right of support, is endangered, the New York 
courts have refused to grant injunctive relief. The 
more liberal rule of granting an injunction to protect 
substantial personal interests where enforcement is 
practicable commends itself.” 

In this appeal the appellant asks the aid of the court in 
the protection of a judicially determined property right. 

Interstate Natural Gas Co., Inc. v. Louisiana Public Ser¬ 
vice Commission et aZ., 34 F. Supp. 980 is a case in point 
The action was against the defendant commission and 
others, to enjoin the commission and its members from at¬ 
tempting to regulate plaintiff’s business as a purchaser, 
promoter and dealer in natural gas and for a declaratory 
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judgment as to the controversy between plaintiff and the 
commission. The Court held: 

“There should be judgment for complainant, there¬ 
fore declaring that it is not subject to the jurisdiction 
of the Public Service Commission of the State, and per¬ 
manently enjoining it, its officers, agents and employees 
from further prosecuting the proceedings complained 
of.” 

In United States v. Cold Metal Process Co., et al., 57 F. 
Supp. 317 (D. C., N. D. Ohio, October 5, 1944) there were 
involved royalties on patents allegedly illegally secured. 
The plaintiff moved for a temporary injunction enjoining 
the defendant corporation from receiving any further 
monies by way of royalties and from making further dis¬ 
tributions to shareholders on account of monies received 
under the patents, claiming continued dividends would 
place the monies beyond the reach of those who might be 
entitled thereto to their irreparable damage. The defen¬ 
dant, by answer claimed the restraint would cause irrepar¬ 
able loss and damage. The court held: 

“The plaintiff has moved for a temporary injunction 
enjoining the defendant corporation from receiving 
any further monies by way of royalties, payments in 
settlement of claims, or satisfactions of judgment for 
damages or otherwise on account of said patents; from 
making any further distribution to its stockholders on 
account of monies received under said patents; and 
from taking any steps for the collection of payments 
under said patents other than the reduction of claims 
to judgment or the direction to persons owing money 
by reason thereof to pay said money into the registry 
of this court to await disposition by this court upon 
final disposition of the present action. It is stated in 
the motion that the defendant corporation is promptly 
distributing monies received by it from said license 
contracts to its stockholders which places it beyond the 
reach of the persons from whom these monies is being 
exacted in the event it is adjudged that the patents 
should be cancelled;” 
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The preliminary injunction issued as prayed. 

The case of Dandivi v. Dandini, 195 P. 2d, 871, arose out 
of a decree of separation and award of $150.00 a month 
to the plaintiff. The husband defendant after the decree 
was entered moved to Nevada, obtained a divorce from the 
plaintiff and returned to California to reside permanently 
and to remarry. The plaintiff in her complaint requested 
the court to enter a declaratory judgment declaring the de¬ 
cree of award to be in force, the Nevada divorce void and 
to enjoin the defendant from entering into marriage on the 
grounds, that the additional financial burdens of marriage 
would prevent the defendant’s carrying out the award to 
the irreparable injury of the plaintiff. 

The declaratory judgment was entered and the tempo¬ 
rary injunction, later made permanent, granted. 

That injunctive and declaratory relief may be granted 
by the Federal courts is sustained in New York Casualty 
Co. v. Zwerner, 58 F. Supp. 477, an action in which the 
plaintiff requested and was granted the dual relief. The 
court held in part: 

“The Declaratory Judgment Act, 28, U. S. C. A. Sec. 
400, does not bar action by the court in this case, for 
it has been held by the United States courts that where 
a third party is entitled to an injunction against the 
Tax Collector, declaratory relief may also be granted 
since the above Section 400, like Section 3653, 26 U. S. 
C. A. Int. Rev. Code, applies only to a suit by a tax¬ 
payer against the Collector in which the validity and 
propriety of the tax itself is in controversy and has no 
application to a suit by a third person (a non-tax¬ 
payer) to preserve his lien on or rights in a fund; 
furthermore, if the court has the right to grant an in¬ 
junction, it also has the right by declaratory action to 
determine the rights of the parties.” 

Point Number Pour. 

The obligation of the appellee to the appellant as repre 
sented by the declaratory judgment arose out of services 
rendered and money loaned by appellant’s decedent to ap- 
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pellee to enable appellee to protect his interest in the fund 
now in the hands of the receiver and from which the obliga¬ 
tion was to be paid. That fund is impressed with a trust 
in favor of the appellant and, to protect that trust, the re¬ 
lief requested herein should be granted; otherwise irrepar¬ 
able loss to the appellant will ensue and the intended trust 
will be destroyed. 

The implied trust which exists in this case is clear and 
unmistakable. Mr. Creel, the appellee here, was in deep 
trouble in 1939 and had been for some considerable time 
prior thereto, when he employed appellant’s decedent, Mrs. 
Gertrude Speiden Kissell, as his secretary. All of her work 
for him, amounting to $2500. and $3,438.18 of her life sav¬ 
ings which he borrowed from her, went into Mr. Creel’s 
defense of the liquidation suit brought by Mr. Creel’s 
brother to close out the partnership which existed between 
them. Appellee Creel’s actions amounted to an implied 
trust in his share for the benefit of Mrs. Kissell, then Miss 
Speiden, to the extent of her contribution. This is evident 
from the language of the promissory notes he gave her and 
from his explanation in the record herein. (Appellant’s 
App. 17). It is also evident from answers and affidavits of 
Mr. Creel in this record (Appellant’s App. 19-33) that Mr. 
Creel had no other source from which payment could be 
made or expected, because Mr. Creel says (Appellant’s 
App. 29) that all of his property was seized through the 
receivership and his income shut off in 1933. In 1943, ten 
years later, Mr. Creel received $50,000. from the receiver¬ 
ship on account of his ultimate share, but he failed to pay 
any part of this obligation and in March, 1949, he negoti¬ 
ated an arrangement with the Receiver whereby his 1944 
federal taxes of some $7300. were paid out of the receiver¬ 
ship fund. He says further in the same affidavit that he 
now intends to pay additional taxes amounting to $15,000- 
and a considerable portion of the $20,000. owed by him to 
other persons out of the more than $100,000. which he has 
accepted from the receiver under the terms of the lower 
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court’s order of March 15, 1949 in the receivership cause. 
As this brief is written the appellee has had the full benefit 
of Mrs. Kissell’s services and cash loans for more than ten 
years and those contributions to the successful protection 
of his interests in the partnership funds has resulted in 
his receiving, during that period, all of the fruits of those 
combined labor and investments and only enough remains 
to barely cover the part to which the appellant’s decedent 
is rightfully entitled. 

While the facts relied upon here for the implied trust are 
evidenced by the language of the promissory notes of ap¬ 
pellee, his written admissions against interest in his an¬ 
swers and affidavits herein and by his recorded course of 
conduct, an implied trust generally will be recognized and 
enforced even if only based upon a parole promise and is 
proved only by parole evidence. Ample support for this 
course of judicial action in this jurisdiction is to be found 
in Holiday v. Holiday, 56 App. D. C. 179, in which the Court 
held at page 181: 

“Implied or resulting trusts are recognized by the 
law in force in the District of Columbia. Section 1118, 
Code D. C. 1924. And it is well settled in this jurisdic¬ 
tion that such trusts may be established by parole evi¬ 
dence.” (Citing cases). 

In Anglo-American Assn. v. Campbell, 13 App. D. C. at 
page 602, the Court held: 

“In order to raise this duty as the foundation of a 
constructive trust there need be neither a promise for 
the benefit of another, nor express fiduciary relations 
between them. It may be raised by representations, 
conduct, and the like, that have been relied upon by 
another under such circumstances as create an equita¬ 
ble estoppel upon one to pursue thereafter an opposite 
course for his own advantage. To create such an 
estoppel it is not always essential that some special 
representation be made to a particular person at the 
time.” 
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This doctrine is confirmed by the late case of Mandley v. 
Backer, et al., 73 App. D. C. 412, 121 Fed. 2d 875. 

See also on this point, the local case previously cited 
under point number one, of Fletcher v. Kellogg , 55 App. 
D. C. 97. 

CONCLUSION. 

The appellant here merely seeks to have the lower court 
use its equity powers in a pending equity suit to protect one 
of its own equity decrees, a declaratory judgment, rendered 
in this case in favor of the appellant against the appellee 
who admits his liability, the implied trust nature of the obli¬ 
gation and who, for more than 15 years, has been actively 
engaged in asking and obtaining equitable relief from that 
same court in connection with this same fund. So far, the 
appellee has protested vigorously his equitable rights in 
an amazing display of legal tight-rope walking and out of 
some $208,000. found to be due on his interest in the part¬ 
nership liquidation matter about which the litigation has 
centered, he has obtained and dissipated all but about 
$15,000. Having successfully demanded of equity its full 
exercise of its powers in his behalf, he stands boldly in 
front of equity’s threshold and insists that the appellant’s 
rights in this same fund be ignored. The appellee, in 
effect, would have the lower court and this court let his 
greedy fingers clutch the remaining assets of this dwindling 
fund away from the estate of his faithful secretary who so 
loyally relied upon his promises that she gave to him her 
services and her savings to obtain this very fund in expec¬ 
tation that she would share in the fund to the extent of her 
contributions. The appellee has neither equitable nor 
moral right to pursue such a course to the corresponding 
and irreparable loss to the estate of appellant’s decedent. 
This court can and should set this matter aright by instruct¬ 
ing the court below to exercise its discretion in the manner 
that court has indicated in its opinion. Thus, the fair arm 
of justice will prevent the contemplated fraud and pro- 



22 


serve the legal rights and equities of the parties hereto 
without harm to any. 

Respectfully submitted, 


January 20, 1950. 


Roger E. Bbooks, 

Ernest F. Henry, 
Attorneys for Appellant. 
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IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 



MICHAEL S. KISSELL, Executor under the will of 
Gertrude S. Kissell, Deceased, as well as individually, 
as also declaratory judgment creditor, Appellant, 

v. 

EDWIN J. CREEL, Appellee . 


Appeal from the United States District Court for the 

District of Columbia 


APPENDIX 

8 Filed Mar. 19, 1949 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRCT OF COLUMBIA 

Civil Action No. 35,824 

Michael S. Kissell, Executor under the will of Gertrude 
S. Kissell, Deceased, as well as individually, Plaintiff, 

v. 

Edwin J. Creel, Defendant. 

Decree for Declaratory Judgment 

This cause having come on for hearing upon the com¬ 
plaint and answer and upon consideration of the testimony 
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and proof adduced by plaintiff and defendant, the admis¬ 
sions of the defendant in the pretrial proceedings, bis 
answer, other pleadings and in open court; and it appear¬ 
ing to the satisfaction of the Court that defendant is in¬ 
debted to the plaintiff for the amounts of defendant’s two 
promissory notes involved herein, with interest as claimed, 
and that the issues herein present a justiciable controversy 
appropriate for judicial determination in respect of the 
maturity dates of said two notes in the construction and 
interpretation of their provisions for plaintiff’s protection 
against the application of any statute of limitations, and 
other appropriate reasons, it is, by the Court, this 18th 
day of March, 1949, 

Adjudged, Ordered and Decreed : 

1. That the promissory note dated December 17, 1938, 
and bearing signature of defendant, Edwin J. Creel, where¬ 
by the said defendant promised and agreed to pay the sum 
of $5588.18 within one year after settlement “of the 

present” Creel Brothers dissolution suit, to plain- 
9 tiff’s decedent, Gertrude Speiden, with interest 

compounded semi-annually at the rate of 6% per 
annum, from the date thereof until paid, is a valid and 
binding obligation of said defendant to the plaintiff as 
executor under the will of Gertrude S. Kissell, nee Speiden, 
deceased, as well individually. 

2. That the promissory note dated February 1,1939, and 
bearing signature of the defendant as E. J. Creel, whereby 
the said defendant promised and agreed to pay the sum of 
$350.00 within one year of the settlement “of the present” 
Creel Bros, suit to plaintiff’s decedent, Gertrude Speiden, 
with interest at 6% per annum, compounded semi-annually, 
from the date thereof until paid is a valid and binding 
obligation of said defendant to the plaintiff as executor 
under the will of Gertrude S. Kissell, nee Speiden, de¬ 
ceased, as well individually. 
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3. That the Creel Brothers suit so referred to is hereby 
identified as the suit pending in the then Supreme Court of 
the District of Columbia, now the United States District 
Court for the District of Columbia, in equity cause entitled 
Robert T. Creel, Plaintiff, v. Edwin J. Creel, Defendant, 
and numbered 55407 on the equity docket of said Court. 

4. That the report of the Auditor filed in said equity 
cause and showing distribution to the parties therein, in 
pursuance of the account of the receiver therein, was rati¬ 
fied and distribution ordered by the Court on March 15, 
1949; and whenever the time has expired in which such 
order may be appealed from or if it is appealed from that 
such order has been finally affirmed by the court of last 
resort, or if not affirmed that whenever the final order 
resulting from a disaffirmance shall have been finally af¬ 
firmed by the court of last resort, then such final disposi¬ 
tion is the time that said Creel Brothers suit is settled, 
within the meaning of the said two promissory notes of 

Edwin J. CreeL 

10 5. That, accordingly, said plaintiff, Michael S. 

Kissell, as executor as aforesaid as well individual¬ 
ly, is hereby awarded and doth now have a declaratory 
judgment against said defendant as set forth in paragraphs 
numbered 1 to 5 hereof, and declaring that the plaintiff 
shall have judgment against said defendant, Edwin J. 
Creel, for the sum of $5,938.18, with interest, as aforesaid 
from the respective dates of said two notes, namely, at the 
rate of 6% per annum on $5,588.18 from December 17, 
1938, and at the rate of 6% on $350 from February 1,1939, 
and costs. 

6. That said judgment awarded herein, when entered by 
the Clerk as hereinafter provided, shall be fully operative 
and constitute a valid and effectual lien as all other judg¬ 
ments of this Court, and the Clerk of this Court shall enter 
the said judgment, upon the expiration of the period of one 
year from settlement of said Creel Brothers equity suit 
as hereinbefore provided. 
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7. This cause is hereby retained by the Court for the 
purpose of granting such further relief on this declaratory 
judgment as may be necessary to carry said judgment into 
execution. 

/s/ Ben Moobe, 

Judge. 

11 Filed Mar. 19, 1949 

Motion of Judgment Creditor for Restraining Order and 

Temporary Injunction 

Now comes the plaintiff herein, Michael S. Kissell, as 
executor under the will of Gertrude S. Kissell, deceased, 
as w T ell as individually, as also judgment creditor herein 
against the defendant, Edwin J. Creel, by his attorneys, 
Jerome F. Barnard and Ernest F. Henry, and respectfully 
moves this Honorable Court for a restraining order and 
temporary injunction against said Edwin J. Creel, and 
Erskine Gordon as the duly qualified and acting receiver 
in the certain equity cause in this Court entitled Robert 
J. Creel, plaintiff v. Edwin J. Creel, defendant, numbered 
55407 on the equity docket, prohibiting and restraining 
said Edwin J. Creel from having and receiving payment 
from said receiver of the entire net funds held for his bene¬ 
fit and credit by the receiver and restraining said receiver 
from making any such full payment and transmittal of 
funds without first directing and requiring that said Creel 
and the receiver see to it that there is reserved in the 
receivership from the said fund to be retained or other¬ 
wise reserved by payment into this Court of the approxi¬ 
mate sum of $15,000.00 out of the receivership funds as 
the necessary and adequate amount required to be reserved 
and withheld from said Creel for the protection, pay- 

12 ment and discharge of the declaratory judgment 
entered in this cause under date of March 18, 1949, 

in favor of the proponent of this motion against said Ed¬ 
win J. Creel in the sum of $5,938.18 with interest at the 
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rate of 6% per aminm on $5,588.18 thereof from December 
17, 1938, and on $350.00 thereof from February 1, 1939, 
and costs, in pursuance of retention by this Honorable 
Court of this cause “for the purpose of granting such 
further relief on this declaratory judgment as may be 
necessary to carry said judgment into execution.” 

That the grounds of said motion are as follows: 

1. That the payment at this time of said net balance in 
the receivership has currently been demanded of the re¬ 
ceiver by Edwin J. Creel as confirmed by him in open court 
in the presence of all parties at two o’clock on Wednesday, 
June 29, 1949; 

2. That the payment of such entire balance in the re¬ 
ceivership held for the benefit and credit of Edwin J. Creel 
at this time in accordance with bis demand would constitute 
immediate, certain and irreparable loss, injury and damage 
to this judgment creditor; 

3. That there should be reserved in the receivership or 
otherwise held in the registry of this Court and not paid 
to said Edwin J. Creel the sum of $15,000 as an appropriate 
aggregate necessary and proper amount to be so withheld 
from him for the protection and discharge of said declara¬ 
tory judgment and interest thereon and costs; 

4. That the basis and support for this motion and the 
facts upon which the same is predicated are set out in 
detail in an affidavit of said Michael S. Kissell, which is 
attached hereto, marked Exhibit A, and respectfully prayed 
to be read as part hereof. 

Wherefore, the premises considered, said Michael 
13 S. Kissell, by his attorneys, respectfully requests 
and demands: 

(a) That a restraining order and temporary injunction 
forthwith issue in his behalf restraining said Edwin J. 
Creel from having and receiving such complete demanded 
payment of Erskine Gordon, Receiver, of the entire net 
funds so held by the receiver; 
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(b) That a restraining order and temporary injunction 
forthwith issue herein in his behalf restraining said Er- 
skine Gordon, Receiver, as aforesaid, from paying to Ed¬ 
win J. Creel or to any other person on his behalf or claim¬ 
ing by, through or under him, without rights prior to the 
proponent of this motion at the time of the granting of 
such restraint; 

(c) That in the event of the dissolution of the receiver¬ 
ship and discharge of the receiver the aforesaid sum of 
$15,000.00, instead, be reserved by appropriate deposit 
thereof into the registry of this Court; 

(d) For such other and future relief as the nature of the 
case may require and to this Honorable Court may seem 
meet and proper. 

Respectfully submitted, 

Michael S. Kissell, 

Executor under the will of 
Gertrude S. Kissell, de¬ 
ceased, as well as individual¬ 
ly, judgment creditor herein. 

By Jerome F. Barnard and 
Ernest F. Henry, 

Members of the firm of Bar¬ 
nard & Henry, Attorneys for 
said Michael S. Kissell. 

14 Filed June 30,1949 

Affidavit of Judgment Creditor 

District of Columbia, ss : 

Michael S. Kissell, as executor under the will of Ger¬ 
trude S. Kissell, deceased, as well as individually, being 
first duly sworn, on oath deposes and says that under date 
of March 18, 1949, there was entered herein in favor of 
this deponent, as executor under the will of Gertrude S. 
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Kissell, deceased, as well as individually, a declaratory 
judgment against the defendant herein, Edwin J. Creel, for 
the sum of $5,938.18, with interest at the rate of 6% per 
annum on $5,588.18 thereof from December 17, 1938, and 
on $350 thereof from February 1, 1939, and costs; that the 
decree for said judgment provides that when the judgment 
is entered by the Clerk the same shall be fully operative 
and constitute a valid and effectual lien as all other judg¬ 
ments of this Court, and that the Clerk of this Court shall 
enter the said judgment upon the expiration of the period 
of one year from settlement of the Creel Brothers equity 
suit in this Court, entitled Robert J. Creel, Plaintiff, v. Ed¬ 
win J. Creel, Defendant, and numbered 55407 on the Equity 
Docket; that in the decree for said declaratory judgment 
the cause is retained by this Court for the purpose of grant¬ 
ing such further relief on the judgment as may be neces¬ 
sary to carry the same into execution; that no part 
15 of said judgment or any interest thereon has been 
paid by the judgment debtor. 

That under the date of March 15,1949, there was entered 
in said Creel Brothers suit a final judgment ratifying the 
report of the Auditor of this Court on the final account of 
Erskine Gordon as Receiver in said suit, and finding that 
said receiver held in his hands for the account of said 
Edwin J. Creel, the said judgment debtor, the amount of 
$134,364.34 (being the sum of $144,539.34 shown by said 
Findings, less $10,000 directed to be paid to him forthwith 
by a separate order entered herein and $175 representing 
one-half of said bond premium), and after the allowance 
of a balance of $17,000.00 of fee to the Receiver; that said 
Edwin J. Creel noted a general appeal from said judgment 
and said appeal is still pending and by his application there¬ 
for this Court has extended to July 21, 1949, the time for 
his filing in the Court of Appeals of a transcript of the 
record in the Lower Court; that in said equity cause the 
Court, after hearing the application of the Receiver’s at¬ 
torney, G. Bowdoin Craighill, Junior, for the fee of $1500.00 
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for services rendered the receiver, entered an order dated 
June 29,1949, awarding said allowance out of said Creel’s 
funds in the receivership, from which order he has noted 
an appeal and had supersedeas bond fixed; that the afore¬ 
said final judgment of March 15, 1949, in said equity cause 
provides: “If, however, an appeal is perfected from this 
judgment, said bonds of the Receiver shall remain in force 
pending appeal or subject to further orders of this Court, 
and jurisdiction of the parties shall be retained for such 
further orders and allowances as the Court may deem 
proper.” 

This deponent further alleges that following the entry 
of said final judgment of March 15,1949, in the equity cause 
aforementioned, said Edwin J. Creel has negotiated with 
the Receiver and his attorney in an effort to withdraw from 
the receivership all of the remaining funds in the hands of 
the Receiver; that under date of May 23, 1949, coun- 
16 sel for the Receiver, by letter to said Creel, offered 
to transfer to Creel or to invest for his account and 
benefit out of the receivership funds the sum of $130,000.00, 
and to reserve in the receivership the sum of $4,364.34 
against further allowances and costs and to pay out of the 
receivership funds certain federal income taxes in the sum 
of $7,342.20, constituting liens against the receivership 
funds, contemplating dismissal of the appeal; that said 
Creel rejected said offer by letter to the Receiver, with copy 
to his attorney, dated June 23,1949, in which he demanded 
that the aforementioned tax liens be discharged by the 
Receiver and that the entire balance then remaining in his 
hands be turned over to him; that by letter of June 24, 
1949, to Creel, the Receiver or his attorney offered only to 
pay said taxes in the then status of the matter; that by let¬ 
ter of June 26, 1949, from Creel to the Receiver, with copy 
to his attorney, said Creel requested that said taxes be 
paid out of the receivership funds by the Receiver, and ac¬ 
cordingly, on June 28,1949, the Receiver transmitted to the 
Collector of Internal Revenue the sum of $7,342.20 in dis- 
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charge of the aforementioned income tax obligations and 
liens; that on June 28, 1949, said Creel demanded of the 
Receiver and his attorney that the entire balance of $127,- 
022.14 of receivership funds be paid immediately to him, 
despite the state of negotiations as aforementioned, and de¬ 
spite the fact that he had not dismissed the appeal from 
the final judgment of March 15,1949, and in pursuance and 
in furtherance of said demand Edwin J. Creel then notified 
the Receiver and his attorney to appear before Chief Judge 
Laws of this Court at two o’clock P. M. on Wednesday, 
June 29, 1949, to show cause why the Receiver should not 
turn over to him, pursuant to his demand, the aforesaid 
entire balance of $127,022.14; so that the next step in the 
negotiations between Creel and the Receiver and his attor¬ 
ney in Creel’s efforts to have paid to him the entire balance 
held by the Receivers for his benefit and credit was the 
appearance of all parties at two o’clock P. M. on June 29, 
1949, before this Honorable Court, at which time said 
17 Creel confirmed his demand for the immediate pay¬ 
ment to him of the entire balance of funds held in 
the receivership for his account or credit. 

Deponent further says that at the hearing of the cause 
herein, resulting in the declaratory judgment, as well as 
in the proceedings in the case of Creel v. Creel, said Edwin 
J. Creel has on several occasions stated that he has no 
funds or resources other than his interests and rights in 
the receivership cause and properties and on this basis has 
withdrawn from and had partial distributions made to him 
from the receivership in order to maintain himself and con¬ 
tinue his litigation; that said Edwin J. Creel thus now seeks 
to withdraw from the receivership and demands of the Re¬ 
ceiver that all of the properties held for his benefit therein 
be paid to him; that deponent knows of no assets or prop¬ 
erties owned or held for the credit of said Edwin J. Creel 
other than his interest and participation in said receiver¬ 
ship ; that deponent respectfully submits to this Honorable 
Court that a payment to Edwin J. Creel at this juncture and 
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under these circumstances of the entire balance held in the 
receivership for his credit without appropriate reservation 
either in the receivership cause or if the same be dissolved 
then in the registry of this Court of an amount sufficient to 
protect this deponent as his judgment creditor and to assure 
payment of the full amount of the judgment and interest 
thereon and costs, would constitute certain, immediate and 
irreparable injury, loss and damage to this deponent and 
thus place the funds beyond the reach of this deponent, 
as contrasted with appropriate restraint upon the Receiver 
and Edwin J. Creel against such payment, to the prejudice 
of the deponent, whereas such restraint and injunction 
would cause no inconsiderable injury or inconvenience to 
said Creel, and in any event could be covered by this de¬ 
ponent’s indemnifying bond. 

18 That the aforesaid Creel Brothers equity or dis¬ 
solution suit has been pending in this Court over fif¬ 
teen years and as aforesaid the general appeal from the 
final judgment therein has not been dismissed and the liti¬ 
gation incident thereto has thus been protracted and expen¬ 
sive and has exhausted substantial funds which might other¬ 
wise have been payable to said Creel, and such litigation 
may continue to make substantial encroachments upon any 
credits of his in the receivership. 

That one of the underlying causes and inducements for 
the awarding of the declaratory judgment to this deponent 
against Creel in this Civil Action No. 35824 was his demand 
and request that the suit for the declaratory judgment and 
judgment be dismissed as prerequisite to any compromise 
negotiations in the face of the fact that in his pleadings in 
the case, he pleaded in the alternative the Statute of Limi¬ 
tations against the claims of this deponent. That accord¬ 
ingly, this deponent in view of the foregoing facts and his¬ 
tory of his negotiations and litigation with Edwin J. Creel 
is firmly of the belief that Edwin J. Creel thus seeks to re¬ 
duce to his possession all of the net receivership funds for 
the purpose of avoiding payment of any part of the princi- 
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pal or interest of said declaratory judgment held by this 
deponent against him; and this deponent respectfully asks 
the aid and assistance of this Court in keeping with its 
retention of the cause herein “for the purpose of granting 
such further relief on this declaratory judgment as may be 
necessary to carry said judgment into execution.” 

/s/ Michael S. Kissell. 

Subscribed and sworn to before me this 30th day of 
June, 1949. 

/s/ R. S. Harrington, 

(Seal) Notary Public, D. C. 

19 Filed July 11, 1949 

Answer by Defendant to Motion of Plaintiff for 
Restraining Order, and Temporary Injunction 

Defendant opposes any grant of the injunctive relief 
sought by plaintiff, and on the following general grounds. 

1. Defendant opposes grant of said motion on the general 
ground that it is false and fictitious in character; that it is 
without any legal foundation; and defendant further 
charges that it is based on a wilful falsification of both the 
law and the facts in the case. That is: 

1-1. The validity of the two notes on which injunctive 
relief is asked—and defendant’s liability thereunder—have 
never been denied by defendant. It is defendant’s conten¬ 
tion however, that the two said notes were made expressly 
payable only within one year after final settlement of the 
present Creel Bros, dissolution suit; and that that phrase 
means, within one year after all material issues in the case 
have been finally disposed of, both in this court, and by 
appellate action, if an appeal is carried up. 

1-2. It is defendant’s contention that the Creel Bros, suit 
has not yet been settled within the meaning of those two 
notes, and that the two said notes are consequently not yet 
due or payable. 
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1-3. Despite the obvious fact that the Creel Bros, suit was 
not then settled, the plaintiff in this cause entered suit on 
the two said notes in July, 1936; and on the claim (a) that 
by reason of an order entered intered in this court on Oct. 

9, 1945; and which said order was entitled “Order 
20 finally confirming and ratifying sale”; that the said 
Creel Bros, suit had thereby reached a state of settle¬ 
ment, within the meaning of the two notes here sued upon; 
and 

(b). That plaintiff’s right of action accrued, and the two 
said notes became due and payable, on Oct. 9, 1945. 

1- 4. Defendant further avers that on the trial of the said 
suit, the Court—Judge Moore of West Virginia—directed 
the jury to bring in a verdict in favor of defendant; and on 
the ground that the Creel Bros, suit had not yet been settled, 
and that the two said notes were not yet due and payable. 

2- 1. As an alternative prayer, in his bill of complaint, the 
plaintiff had asked that if it should be determined on the 
trial that the two said notes were not yet due and payable; 
that then plaintiff should be given a declaratory judgement 
—not as to the date when the two said notes should become 
due—but for the amounts of the two said notes, with inter¬ 
est, and costs. Apparently Counsel was of the opinion that 
if he were denied a judgment in the law suit, he could be 
given an equivalent as a declaratory judgment. 

2-2. As indicated in the decree for declaratory judgment, 
the Court evidently construed this as a request for a judi¬ 
cial determination ‘ ‘ in respect to the maturity dates of said 
two notes, and in the construction and interpretation of 
their provisions for plaintiff’s protection, against applica¬ 
tion of any statute of limitations. 

2-3. The Court—Judge Moore—then gave to plaintiff a 
declaratory judgment that the two said notes would become 
due and payable one year after the time when any appeal 
taken from the order for distribution, as entered on March 
15th, had been affirmed by the Court of last resort, or if not 
affirmed, that when the final order resulting from a disaf- 
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firmance shall have been finally affirmed by the Court of 
last resort; and that the time of such final disposition would 
be the time that the said Creel Bros, suit would be consid¬ 
ered settled, within the meaning of the two promissory 
notes of Edwin J. Creel. 

21 2-4. It will he noted that the declaratory judg¬ 

ment as entered, was was substantially in accord with 
what defendant had contended for in the case. 

3-1. Counsel for plaintiff drew up an order to the fore¬ 
going general effect. Counsel for plaintiff then added how¬ 
ever, a further provision not authorized by the Court; and 
to the effect that plaintiff was further awarded a declara¬ 
tory judgement, as set forth above; and that “plaintiff 
shall have judgment” against this defendant for the speci¬ 
fied amounts of the two notes, including interest. 

3-2. In a further paragraph, Counsel for plaintiff had 
then inserted a provision that said judgment “awarded 
herein” shall be full operative and constitute a valid and 
effectual lien as all other judgments of this Court; and the 
Clerk of this Court shall enter the said judgment, upon 
the expiration of the period of one year from settlement of 
said Creel Bros, suit, as thereinbefore provided. 

3-3. Defendant objected that the proposed paragraph 
seemed to imply that although the said declaratory judge¬ 
ment declared that the two said notes were not yet due; but 
also that plaintiff meanwhile should have a lien against any 
property of this defendant pending the time of maturity of 
the two said notes. 

3-4. On that objection by defendant, Judge Moore said 
that plaintiff could of course have no such lien, when a di¬ 
rected verdict for defendant had been entered on the 
ground that the two said notes were not yet due and pay¬ 
able. 

3-5. Then, by agreement of the parties, that said para¬ 
graph was amended to read: 

“6. That said judgment awarded herein, when en¬ 
tered by the Clerk as hereinafter provided, shall be 
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fully operative and constitute a valid and effectual lien 
as all other judgments of this court; and the Clerk of 
this Court shall enter said judgment, upon the expira¬ 
tion of one year from the time of settlement of said 
Creel Brothers Equity suit as hereinbefore provided.’’ 

IV. 

4-1. It was defendant’s opinion, that no such “judg¬ 
ment” as awarded to plaintiff in paragraph 5, could prop¬ 
erly be included in such a declaratory judgment. 

22 4-2. However, sin-ce paragraph 6 provided that 

such judgement should constitute a valid lien against 
defendant, only after it had been entered by the Clerk of 
the Court; and since it was further provided that the Clerk 
should not enter the judgement until one year after final 
settlement of the Creel Bros, suit, defendant did not con¬ 
sider it worthwhile to contest the matter further. 

4-3. And finally, defendant saw no reason to contest the 
matter further; because Rule 56, F. R. C. P. specifically pro¬ 
vides that: 

“The notation of a judgement in the civil docket as 
provided by Rule 79 (a) constitutes the entry of the 
judgment; and the judgement is not effective before 
such entry. ” 

4- 4. It thus follows that plaintiff is in possession of a so- 
called “judgment” which by Rule 56, as well as by the 
terms of the declaratory judgement itself, can be of no pos¬ 
sible effect; until it is entered on the docket, one year after 
final settlement of the present Creel Bros, dissolution suit. 

V. 

5- 1. In his said motion for injunctive relief, plaintiff 
styles himself a “judgment creditor” of this defendant. 
Plaintiff actually holds no such position against this defen¬ 
dant. For, according to defendant’s understanding, and 
according to Bouvier’s law Dictionary, a “Judgment Credi¬ 
tor,” is a creditor who has reduced his claim to a judge- 
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ment that is subject to immediate execution; and plaintiff 
holds no such judgment. 

VI. 

6- 1. Instead what plaintiff holds, is: 

(1) . A declaratory judgement that the two said notes 
will become due and payable one year after final appel¬ 
late action on any appeal, or appeals, that may result 
from the Order for distribution, as entered in the 
Creel Bros, suit, on March 15, 1949; and 

(2) A provision, in the nature of further relief, that 
one year after such final settlement of the Creel Bros, 
suit, as just stated; that the Clerk is authorized to 
entrer on the docket a judgment for the amounts of 
the two notes, including interest, and costs; and 

(3) That the cause is retained by the Court for the 
purpose of granting such further relief on this declara¬ 
tory judgement, as may be necessary to carry the said 
judgment into execution. 

23 VII- 

7- 1. This last provision is a mere superfluity, because the 
same provision is covered by the new Sec. 2202, of Title 28, 
U.S.C. which reads as folows: 

Sec. 2202, Title 28. USC. Further necessary or 
proper relief based on a declaratory judgment or de¬ 
cree, may he granted after reasonable notice and hear¬ 
ing, against an adverse party whose rights have been 
determined by such judgment.’’ 

vnx 

8- 1. Plaintiff then further, on the basis of that superflu¬ 
ous provision in the last paragraph, of the said declaratory 
judgement; attempts to have a lien granted him against, 
defendant’s share of partnership funds, that are now in 
the hands of the Receiver. 

8-2. It is well settled however, that the declaratory judge¬ 
ment Act does not change in any way, a party’s substantive 
rights. 
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8- 3. It is further settled that no lien can arise except by 
statutory provision, by order or decree of Court, or by an 
express contract of the party, specifically authorizing such 
lien against property to which he holds or claims title. 

IX. 

9- 1. Obviously when it has been adjudicated that plain¬ 
tiff’s notes are not yet due and payable, and will not be so 
payable by defendant, until one year after final settlement 
of the present Creel Bros, suit; plaintiff can have no lien 
under established law, until the said notes do so become 
due and payable by defendant. 

9-2. And obviously also, since a declaratory judgement 
does not change the substantive rights of a party, plaintiff 
is entitled to no such lien against defendant’s funds, now 
in the hands of the receiver. 

9-3. And since plaintiff has no legal right to such a lien; 
he has no right to an injunction, or to a restraining order, 
which would have all the effect of such a lien. Defendant 
charges that plaintiff’s motion should therefore be denied. 

Edwin J. Cbeel, Defendant. 

24 Filed July 11, 1949 

Affidavit by Defendant in Opposition to Plaintiff’s Motion 
For Restraining Order and Temporary Injunction 

Comes now the defendant, Edwin J. Creel, and being 
first duly sworn, deposes and says: 

1. That this affidavit is being filed in opposition to the 
motion of plaintiff for grant of a restraining order and 
temporary injunction, to prevent the Receiver in the Creel 
Bros, suit, from paying to defendant the portion of part¬ 
nership funds which the said Receiver, was ordered by 
Court order of March 15th, 1949, to pay to this defendant. 

2. Defendant charges that what the plaintiff is trying to 
do, in this suit and this motion, is in part to attempt to 
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have the court, remake the contract between the parties; 
and so that defendant would not be given a year after set¬ 
tlement of the Creel Bros, suit, to pay the two notes in 
question; but instead that defendant might be required to 
leave funds in the Court, under a supposed equitable lien 
of plaintiff, to cover the amount of the two notes, including 
interest. 

3. Defendant charges that a further aim of plaintiff, is 
to carry on harassing litigation against this defendant, in 
collusion with counsel for plaintiff and the Receiver in the 
Creel Bros, suit; and so that defendant would be unable 
to carry on his defense properly in that said Creel Bros., 
suit. 

4. Defendant charges further that the affidavit by plain¬ 
tiff, as filed in support of his motion for said restraining 
order, is, in its supposedly relevant parts, based almost 
wholly on a weird mixture of misstatement of fact, and of 
legal nonsense. 

25 Factual Background. 

5. The two notes which formed the subject matter of this 
suit were executed by this defendant, in Dec. 1938, and 
Jan. 1939; in favor of one Gertrude Speiden, a former 
secretary of defendant, who had taken other employment, 
but who still continued to do extra stenographic work for 
defendant. 

6. The two notes were for a total amount of some $5,930. 
Of this amount $2,500 was for stenographic services rend¬ 
ered; while a further $3,430 was for money borrowed by 
defendant to carry on his defense in the Creel Bros, disso¬ 
lution suit. 

7. Each of the two said notes were to bear 6% interest 
compounded semi-annually until paid; and each of the said 
notes were to become due and payable “one year after 
settlement” of the present Creel Bros, dissolution suit, 
Equity #55,407 in this court. 
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8. The said Gertrude Speiden, later Kissell, died in Dec. 
1945. Her husband, and sole heir, then brought suit on 
these two said notes in July 1946; and on the ground, that 
the Creel Bros, suit had been settled by an order entered 
in that case entitled “Order finally ratifying and confirm¬ 
ing sale”, and dated Oct. 9, 1944. Plaintiff claimed there¬ 
fore that the two said notes became due and payable, and 
his right of action accrued, on Oct. 9, 1945. 

j Request for declaratory judgment. 

7. As an alternative prayer, plaintiff asked that if it 
should be held on the trial that the two said notes were not 
yet due and payable; that plaintiff should then be given a 
“declaratory judgment for the amount of the two notes 
with interest.” and apparently with the idea, that if he 
were denied a judgment at law, he could obtain the equiva¬ 
lent as a declaratory judgment. 

Defendant’s defenses. 

8. Defendant admitted validity of the two notes, and de¬ 
fendant’s liability thereunder. Defendant contended 
throughout however, that the two said notes were not yet 
due; and that they would not become due and payable 
until one year after final settlement of the Creel Bros, 
suit. 

26 9. Defendant contended that there was no merit 

to plaintiff’s claim that the Creel Bros, suit had 
been settled by the Order for sale of October 9, 1944. De¬ 
fendant contended that that was merely one step in the 
dissolution suit, and by no means a final one. Defendant 
further threatened, that if any attempt were made by the 
Court to hold that the Creel Bros, suit had been settled by 
that said Order of October 9, 1944; that defendant would 
then interpose the counter defense; that there was much 
more reason to hold that the Creel Bros, suit had been 
settled by the Auditor’s report in 1939; and that therefore 
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plaintiff’s two notes were uncollectible, because barred by 
the statute of limitations. 

10. As stated, however, this was a mere retaliatory de¬ 
fense; and defendant’s real claim throughout was that the 
notes would not become due and payable until one year 
after final settlement of the Creel Bros. suit. There is no 
actual truth therefore, in plaintiff’s claim that defendant 
had set up as an alternative defense, the statute of limi¬ 
tations, against plaintiff’s notes. That defense was 
threatened only against the claim that the notes had 
matured in Oct. 1945, as the result of the entry of the 
Court order of Oct. 9, 1944. 

11. As a further refutation of the claimed resort by de¬ 
fendant to the statute of limitations; the facts are that at 
the trial, in Feb. 1949; defendant urged the defense, that 
to arbitrarily hold that the Creel Bros, suit had been 
settled by the Court order of Oct. 9, 1944, would be con¬ 
trary to public policy. 

12. For the facts were that defendant owed a still larger 
amount to another note holder, whose notes were to become 
due and payable 60 days after settlement of the Creel Bros, 
suit. This other note holder, had not entered any suit 
within three years of the said Oct. 9, 1945; and, conse¬ 
quently, if plaintiff’s contention were upheld, this other 
noteholder’s notes would have become legally uncollectible, 
because of the statute of limitations. And, in event of de¬ 
fendant’s death, a hostile executor of defendant’s estate, 
might have pleaded the statute of limitations against these 
other notes, and which had actually been intended to be 
prior obligations of defendant’s estate. 

27 Directed verdict and judgment for defendant. 

13. The trial of the case was held in Feb. 1949. As 
a result, the Court directed the jury to bring in a verdict 
for defendant, and on the ground that the two said notes 
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were not yet due and payable; and judgment was then 
entered for defendant. 

The decree for declaratory judgment. 

14. After directing that general verdict for defendant; 
the Court—Judge Moore of W. Va.—stated that he would 
give defendant a declaratory judgment that the two said 
notes would become due and payable one year after the 
time when any appeal taken from the order for distribu¬ 
tion, as entered in the Creel case on March 15th, 1949, 
had been affirmed by the Court of last resort; or if not 
affirmed, that when the final order resulting from a dis¬ 
affirmance shall have been finally affirmed by the Court 
of last resort; that that time of final disposition would 
be the time that the said Creel Bros, suit would be con¬ 
sidered settled within the meaning of the two promissory 
notes of Edwin J. Creel. 

15. It will be noted that the declaratory judgment as 
entered in this respect, was almost precisely in accord 
with the contentions of defendant throughout, as to the 
time of maturity of the two said notes. 

Counsel’s attempted insertion of provision for a lien. 

16. Counsel for plaintiff drew up a draft of an order to 
the foregoing effect. Counsel then added, however, a 
further provision, not authorized by the Court; and to 
the effect that plaintiff shall “have judgment against the 
defendant ’ 1 for the amount of the two said notes, with 
interest, and costs. 

17. Counsel for plaintiff then added in the following 
paragraph the following matter; and which was also un¬ 
authorized : 

“(6). That said judgment awarded herein shall be 
fully operative and constitute a valid and effectual 
fien as all other judgments of this court, and the 
Clerk of this court shall enter the said judgment, upon 
the expiration of the period of one year from settle- 
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ment of said Creel Brothers equity suit as herein¬ 
before provided.” 

The elimination of the proposed lien. 

18. Defendant objected that the proposed para- 
28 graph seemed to imply that even though the declar¬ 
atory judgment declared that the two notes were 
not yet due and payable; and would not be payable until 
one year after settlement of the Creel Bros, suit; but that 
nevertheless, plaintiff meanwhile should have a lien 
against any property of defendant, pending the time of 
maturity of the two said notes. 

19. On that objection by defendant, Judge Moore said, 
in effect, that plaintiff could of course have no such lien; 
when a directed verdict had been entered for defendant, 
on the ground that the two said notes were not yet due 
and payable; and when judgment on the trial, had been 
entered for defendant. 

20. Then, in conference of the parties, that said para¬ 
graph was amended to eliminate any suggestion of any 
such intermediate lien. To that end it was amended to 
read as follows: 

“6. That said judgment awarded herein, when 
entered by the Clerk as hereinafter provided , shall be 
fully operative and constitute a valid and effectual 
lien as all other judgments of this court; and the Clerk 
of this Court shall enter said judgment, upon the ex¬ 
piration of one year from the time of settlement of 
said Creel Brothers Equity suit as herein before pro¬ 
vided. 

The added paragraph as to further relief. 

21. Sec. 2202, Title 28, USC, (1948) gives the court 
jurisdiction, on hearing and notice, the grant “further 
necessary or proper relief, based on a declaratory judg¬ 
ment or decree” against any party whose rights have been 
determined by such judgment. 
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22. In a further seeming superfluous paragraph, Counsel 
had included in the said declaratory judgment, the follow¬ 
ing additional paragraph. 

“7. This cause is hereby retained by the Court for the 
purpose of granting such further relief on this declar¬ 
atory judgment, as may be necessary to carry said 
judgment into effect.” 

Jurisdiction of the Court under the Declaratory Judgment 
Act. 

23. The power of this Court, as to declaratory judgments 
is—as defendant understands—strictly limited to that 
granted under the declaratory judgment act. That act 
occurs in two sections; 2201, which gives the Court power 
“to declare rights, and other legal relations” of any inter¬ 
ested party; and Sec. 2202, which authorized the grant of 
further necessary or proper relief, based on the declara¬ 
tory judgment of such rights, as aforesaid. 

29 24. The text of the first section of the act is as 

follows: 

Sec. 2201 , Title 28 , USC. ( 1948 ). 

“Declaratory judgments. In cases of actual contro¬ 
versy within its jurisdiction, except with respect to 
Federal taxes, any court of the United States, upon 
the filing of a proper pleading; may declare the rights 
and other legal relations of any interested part seeking 
such declaration, whether or not further relief is or 
could be sought. Such declaration shall have the effect 
of a final judgment, and be reviewable as such.” 

25. From the above it would appear—as defendant be¬ 
lieves—that in a declaratory judgment, a court has no 
power to include in such declaratory judgment, anything 
else that a declaration of rights and of other legal rela¬ 
tions: and cannot include in such declaratory judgment 
any further relief. 
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Provision as to further relief. 

26. The matter of further relief is covered in Sec. 2202, 
as follows: 

Sec. 2202. Title 28, U. S. C. (1948). 

“Further relief. Further necessary or proper re¬ 
lief based on a declaratory judgment or decree, may 
be granted after reasonable notice and hearing, 
against any adverse party, whose rights have been 
determined by such judgment.’’ 

Entry on docket necessary to make judgment effective. 

27. Under Rule 58, F. R. C. P., a judgment is of no effect 
until it is entered on the civil docket by the Clerk. That 
portion of Rule 58 is as follows: 

Entry of Judgment, Rule 58, FRCP. 

t( The notation of a judgment in the civil docket as 
provided by Rule 79 (a) constitutes the entry of the 
judgment; and the judgment is not effective before 
that date. 

Plaintiff’s claim for relief as a judgment creditor. 

28. Plaintiff attempts to claim relief, in the role of a 
judgment creditor. Plaintiff however, holds no such judg¬ 
ment against this defendant. The judgment on the trial 
was for defendant. 

29. For under Rule 58, what plaintiff holds is not a judg¬ 
ment at all. What he holds is merely an order on the Clerk 
to enter such a judgment, one year after final settlement 
of the Creel Bros, suit; and the so-called judgment that he 
holds—under Rule 58—is.not effective until that time. As 
a holder of a non-existent, and non-effective judgment, 
plaintiff has no claim to ask relief on that basis. 
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30 The rights of the parties as declared by the declar¬ 
atory Judgment. 

30. The declaratory judgment, as sought by plaintiff, de¬ 
clared the rights not only of plaintiff, but of this defend¬ 
ant as well. And those rights, are as follows: 

(1) The two notes sued upon, will become due and 
payable one year after the settlement of the Creel 
Bros, suit, as specified. 

(2) Plaintiff is given an order to have the Clerk 
enter a judgment for the amount of the two notes, 
with interest, one year after final settlement of the 
Creel Bros, suit, as aforesaid. 

(3) The judgment so entered at that time—one year 
after settlement of the Creel Bros, suit—will then be 
effective as a lien against this defendant. 

(4) Plaintiff has no right to any lien against defend¬ 
ant, until the said notes do become payable, and the 
judgment is entered by the Clerk. 

(5) The Court retains jurisdiction—which it would 
have under Sec. 2202 in any case—to grant such 
further relief as may be necessary, under the above 
declaration of rights, to carry the said “judgment” 
into execution, when the said judgment becomes 
effective; by entry on the docket; one year after settle¬ 
ment of the Creel Bros. suit. 

No new “rights” created by the Declaratory Judgment 
Act. 

31. It is universally held (69 App. D. C. 333; 101 F. 2nd, 
426), that the declaratory judgment act does not create 
any new substantive rights. It merely authorizes the court 
to declare such rights as already exist; and then to issue 
further relief to enforce those rights. 

Plaintiffs attempt to have the Court assume new powers. 

32. It will be observed that plaintiff, in asking to have 
his rights set in a declaratory judgment, thereby had his 
own right to a lien against defendant’s property, limited 
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to a time beginning one year after final settlement of the 
Creel Bros. suit. 

33. But now, under the pretext that the Court reserved 
to itself jurisdiction for the purpose of granting such 
further relief as may be necessary to carry said 
* 1 suspended’’ or “non-effective judgment” into execution; 
he claims that by such retention of jurisdiction, the court, 
apparently, acquired powers to do now, what it could not 
do before such retention of jurisdiction. 

34. And on that pretext, plaintiff now asks the court to 
assume that it has the power to now create a lien against 
defendant’s property, to insure that payment will be made 
on two notes, that the Court itself has declared, will not 
become due and payable until one year after final settle¬ 
ment of the Creel Bros, dissolution suit. 

31 35. Plaintiff thus now seeks to have that lien cre¬ 

ated against defendants property, and on the basis 
of the aforesaid declaratory judgment; and despite the fact 
that when he attempted to put that same lien into the said 
declaratory judgment, it was struck out by the Court, on 
defendant’s objection; and plaintiff’s right to a lien was 
expressly limited to begin only on entry of the judgment 
by the Clerk, that is, one year after settlement of the said 
Creel Bros. suit. 

36. And if the Court could thus create that lien for plain¬ 
tiff, on account of notes that the court itself has declared 
are not yet due; and against property of defendant, that 
happens to be in the Court’s hands in another suit; then 
the Court could with equal right—if it had none of defen¬ 
dant’s property in its hands—seize all of defendant’s house¬ 
hold goods and have them sold, to assure that notes not yet 
due, would be paid when they become due perhaps several 
years hence. In defendant’s opinion, it is obvious that the 
Court has no such power. 
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Plaintiff’s attempt to have the Court remake the contract. 

37. Under the clear and explicit terms of the agreement 
itself, defendant was to have one year after settlement of 
the Creel Bros, suit—and thus presumably one year after 
defendant had received his share of the proceeds of the 
partnership—in order obviously to enable defendant to re¬ 
arrange his financial affairs, meet his income taxes, pay off 
debts of higher priority, and perhaps start up in another 
business; before defendant would be required to pay the 
two notes in question. 

38. But now, plaintiff attempts to have the court assume 
power to remake the contract—and so that defendant would 
not have one year after settlement of the Creel Bros, suit 
to meet that obligation—but instead, that defendant must 
put up funds to cover the face of the notes and interest, 
long before the Creel Bros, suit is settled, or the notes are 
even due. But again the Court has no power to remake a 
contract of the parties, in that fashion. 

32 The Secondary character of plaintiff’s notes. 

39. Since Gertrude Speiden, the later Mrs. Kissell, died 
in Dec. 1945; no statement can be made as to the conditions 
under which those notes to her were executed. 

40. From other circumstances, however, it will be appar¬ 
ent that the Speiden notes were intended to be secondary 
in character to other obligations previously incurred by 
defendant, and in which it was expressly stated, that they 
were intended to be primary obligations of defendant’s 
estate. 

41. These said prior obligations were notes executed by 
defendant in favor of one Mary McBratney, and was for 
money also borrowed by defendant to carry on his defense 
in the Creel Bros. suit. That is, in May, 1934, defendant 
executed the following note, in favor of the said Mary Mc¬ 
Bratney. 
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Renewal Note. 

‘ ‘May 24, 1934. In consideration of cash advanced 
' and accrued interest to date, I promise to pay to Mary 
McBratney within sixty days after settlement of the 
present partnership litigation, the sum of Twenty Five 
Hundred Dollars, with interest compounded semi¬ 
annually at the rate of 6%. 

“In the event of my death before this note is paid, 
I request that my executors make the payment of this 
note, a prior obligation of my estate so far as it may 
be possible for them to do. 

Signed E. J. Creel. 

42. A further renewal note was given by defendant to the 
said Mary McBratney, on Aug. 5th, 1938, or some four 
months before the first of the Speiden notes; and which 
said renewal note was as follows: 

Renewal note. In consideration of $100 paid me this 
5th day of Aug. 1938; the face value of the renewal 
note of May 24th, 1924, is hereby raised to the face 
value of $8,223, Eight Thousand Two Hundred Twenty 
Three Dollars. It being understood and agreed that 
interest thereon is to be calculated at the rate of 6% 
compounded semi-annually, and that all payments 
made to me during any of the six months periods of 
any year, are to be considered as having been paid to 
me at the beginning of such six-month period. 

That is, any payments made to me in the first six 
months of any year shall bear interest from Jan. 1st, 
of that year, and any payments made in the second 
half of any year shall be considered and interest com¬ 
puted thereon, as though made to me on the 1st day of 
July of that said year. 

Signed E. J. Creel. 

Primary character of the McBratney notes. 

43. It will be observed that the McBratney notes were 
made primary obligations of my estate, both by direct state¬ 
ment in the earlier note; and also, because they were made 
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payable 60 days after settlement of the Creel Bros. 
33 suit, while the Speiden notes were made payable only 
within one year after settlement of the said Creel 
Bros. suit. 

The reasons for the terms of the McBratney notes. 

44. The reasons for the 60 day term in the McBratney 
notes, were of two kinds. 

45. One was, that on the receipt of his money from the 
partnership, defendant would expect to go into some other 
business. Defendant might have heavy income taxes on the 
sale; might be short of funds in starting up in the new 
business; and needed that sixty days to arrange his affairs, 
before being required to meet the McBratney notes. 

46. A further reason was that the relations of Miss Mc¬ 
Bratney and defendant were such, that it was unlikely that 
she would want to sue on those notes. There was no likeli¬ 
hood that defendant could pay the notes until defendant 
did receive his share of the partnership proceeds. And 
had the notes been given any other time of maturity, other 
than after settlement of the Creel Bros, suit, they might 
have become legally uncollectable, because of the Statute 
of Limitations. This would have made no difference to 
defendant; but it might have been important, if an unscrup¬ 
ulous executor had been put in charge of defendant’s estate. 
By making the notes payable, only after final settlement of 
the Creel Bros, suit, any danger of their becoming uncol¬ 
lectible because of the Statute of limitations was avoided. 

The reasons for the McBratney loans. 

47. The reason for the McBratney loans to defendant 
were: that defendant had come to Washington, in 1919 and 
started up here in the Auto-Electrical business. Originally, 
defendant had no other technically trained help. Defen¬ 
dant gradually trained foremen for various departments, 
and then turned those departments over to their control 
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Defendant however, retained control of the bookkeeping 
and accounting department of the firm. 

48. Miss McBratney started as a bookkeeper for the firm 
in 1922, and continued to work under defendant’s direction 
in that capacity until the receivership, in 1933. 

34 49. On the institution of the receivership, in 1933, 

it was known that Miss McBratney had remained 
loyal to this defendant. The plaintiff partner had been ap¬ 
pointed manager under the receiver, and was hostile to her. 
But largely by defendant’s influence in the receivership, 
Miss McBratney was able to retain her position as book¬ 
keeper until about 1939. By so doing she was able to earn 
about $12000 of additional salary in that position. 

50. All of defendant’s property had been seized through 
the receivership, and defendant’s income shut off. If de¬ 
fendant had been unable to carry on his defense, the busi¬ 
ness would have been sold out for little or nothing. It was 
therefore to Miss McBratney’s interest to aid defendant in 
carrying on his defense, and that was the reason for her 
loans to defendant. 

Advantage o.f the loans to Miss McBratney. 

51. So long as defendant was able to carry on his defense 
past the years of depression, there was little likelihood but 
that defendant’s interest in the partnership, would insure 
payment of the McBratney notes. 

52. And that those loans have been to her advantage, is 
evident from the fact that she is now about 62 years old. 
Defendant will pay her approximately $20,000 on her notes, 
including interest. And that amount is several times what 
she has been able to save otherwise, during her entire life¬ 
time. 

53. Defendant has no knowledge of what estate Miss 
Speiden may have left, but in defendant’s opinion, it is 
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probable that the only estate she accumulated, was these 
same obligations of defendant. 

The nonsensical character of plaintiff’s accusations against 
defendant . 

54. From a legal standpoint, the charges made by plain¬ 
tiff, against defendant, in support of his said motion for a 
restraining order, are mere nonsense, or outright falsifica¬ 
tions. 

55. Plaintiff, on p. 2 of his affidavit, accuses defendant 
of negotiating with the receiver, all of the remaining funds 
in the hands of the receiver. That is legal nonsense be¬ 
cause the receiver had no authority to carry on any such 
negotiations with defendant. 

56. The receiver’s only authority in the matter, under 
the Court order of March 15th, 1949, was to pay to 

35 this defendant the sum of $134,364.34 but less a 
legally filed lien by the Government of some $7,300 
for defendants income taxes on the sale of the business. 

57. It was a contempt of court for the Receiver to refuse 
to pay that money to defendant, as ordered by the Court; 
and also, as defendant charges, a criminal violation of de¬ 
fendant’s federally guaranteed rights. Defendant there¬ 
fore, did not negotiate with the receiver, except as to pay¬ 
ment of that income tax lien; but instead demanded that 
the Receiver comply with his legal duty to pay the ordered 
amount to defendant. 

Plaintiff’s claim that defendant has not dismissed his ap¬ 
peal. 

58. Plaintiff’s charge that defendant had not dismissed 
his appeal, before making that demand on the receiver is 
likewise legally nonsensical. For the facts are that defen¬ 
dant appealed only from part of the order of March 15th, 
that being from the Courts findings of fact, and conclusions 
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of law; and also against the payment of $17,000 compensa¬ 
tion to the receiver. 

59. No appeal was taken by defendant from the order 
requiring the Receiver to collect $1,400 from plaintiff; or 
to pay $134,364.34 to this defendant. The court had power 
to order that distribution at any time; just as the Court 
ordered distribution of $50,000 to each of the two partners 
in 1943. 

60. That money would belong to defendant in any case. 
For if the sale to plaintiff is set aside on appeal, defendant 
would be entitled to perhaps $250,000 in cash, besides being 
restored to his half interest in the partnership business. 
And if the appeal is denied, that amount would be coming 
to defendant in any case. 

61. The only authority of the Receiver in the premises 
was to pay that money to defendant, less the legally filed 
loan against defendant; and there was no reason why it 
should be left in the receiver’s hands. 

Plaintiff’s claim that defendant seeks to avoid payment of 
obligations. 

62. Defendant charges that plaintiff’s claim that defen¬ 
dant seeks to secure his share of the partnership funds, in 

order to avoid payment of plaintiff’s notes, is made 
36 without the slightest justification; and as defendant 
believes is plain perjury on plaintiff’s part. 

63. The facts are that in defendant’s opinion, defendant 
owes the Government some $15,000 additional on the sale 
of the business on 1946 income taxes. And although the 
government filed a $7,000 lien covering defendant’s taxes 
for 1946, the government position now is that defendant 
owed no taxes for 1946, but instead owed taxes on the sale 
for 1944. This matter is now on appeal in the Bureau. 

64. Defendant will file immediately after he receives his 
money from the receiver, an amended return for 1946, and 
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will pay an additional $15,000 or so of tax for that year, 
in addition to the $7,000 lien already paid by the receiver. 

65. The facts are further that defendant is arranging to 
pay Miss McBratney a considerable portion of the $20,000 
amount owing her. 

66. Furthermore, it is defendant’s intention to pay the 
notes of plaintiff, on the precise day that they are due, 
under the declaratory judgment that plaintiff litigated for 
for three years in this case. 

67. Plaintiff’s charge is further without any foundation, 
for it is defendant’s intention to almost immediately en¬ 
gage in business in the manufacture of perhaps several of 
defendant’s inventions. Defendant further knows no way 
in which a person can keep from paying his debts, if he 
has any money, unless by putting it in his wifes name, 
and defendant has no wife. 

68. And since defendant is now 64 years of age, and has 
no intention of becoming a pauper in his old age; plaintiff 
can be assured that he will be paid his notes, when they 
become due. 

69. And since plaintiff’s rights to a lien against defen¬ 
dant were expressly settled in the said declaratory judg¬ 
ment ; plaintiff has no standing to ask the Court to set up 
a lien against defendant, before the time the two said 
notes become due; as set out in the said declaratory judg¬ 
ment. Defendant asks therefore that plaintiff’s motion be 
denied. 

Edwin J. Creel, 

Defendant. 


37 District of Columbia, s$: 

I, Edwin J. Creel, being first duly sworn, depose and say 
that I have read the foregoing affidavit in support of defen¬ 
dant’s answer to plaintiff’s motion for restraining order 
and Temporary Injunction; and that all matters of fact 
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and of opinion stated therein, I believe to be substantially 
true as stated. 

Edwin J. Qrtcf.t,. 

Subscribed and sworn to before me this 11th day of July, 
1949. 

#•••*♦••*• 

38 Filed July 12,1949 

Decree Denying Plaintiff Declaratory Judgment, Creditor’s 
Motion for Temporary Injunction. 

Upon consideration of the motion of Michael S. Kissell, 
as Executor under the will of Gertrude S. Kissell, deceased, 
as well as individually, as also declaratory judgment cred¬ 
itor herein against the above-named defendant Edwin J. 
Creel, and it appearing that said declaratory judgment 
debtor and also Erskine Gordon, Receiver in Equity Cause 
No. 55,407 in this Court, and bis attorney, G. Bowdoin 
Craighill, Sr., were duly served with a copy of said motion 
and points and authorities and affidavit of plaintiff in sup¬ 
port thereof for a temporary injunction against said Ed¬ 
win J. Creel and said Erskine Gordon as such Receiver to 
prohibit and restrain said Edwin J. Creel from having and 
receiving payment from said Receiver of the entire net 
funds held for his benefit and credit by the Receiver and 
to prohibit and restrain said Receiver from making any 
such full payment and transmittal of funds without appro¬ 
priate reservation in the Receivership or, instead, deposit 
in the Registry of this Court of a sufficient sum to protect 
said declaratory judgment, and upon consideration of the 
answer, affidavit and points and authorities of said Edwin 
J. Creel in opposition to said motion, and upon considera¬ 
tion of said Edwin J. Creel’s motion in said Receiv- 

39 ership Cause No. 55,407 to require payment of said 
entire balance to him, and of the Receiver’s answer 

thereto, and it further appearing to the Court that said 
Edwin J. Creel, Erskine Gordon and his attorney G. Bow- 
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doin Craighill, Sr., and Barnard and Henry, by Jerome F. 
Barnard, as counsel for the plaintiff, Michael S. Kissell, 
appeared in open Court at a full hearing on both motions, 
it is by the Court, this 12th day of July, 1949, 

Adjudged, Ordered and Decreed that the said motion for 
a temporary injunction be and the same hereby is denied, 
provided, however, this Court being of the opinion that if 
it had a discretion it would exercise it by ordering that an 
appropriate fund either remain in the Receivership or be 
paid into the Registry of this Court for the protection of 
said declaratory judgment, that the said Receiver be and 
he hereby is directed not to pay any of the funds held by 
him as such Receiver to said Edwin J. Creel until the ex¬ 
piration of the period of ten days from and after the date 
of this order as a postponement of such payment for the 
period of ten days to afford the plaintiff and declaratory 
judgment creditor an opportunity to make application to 
the United States Court of Appeals for the District of Co¬ 
lumbia Circuit for the granting of a temporary injunction 
in the event this Court is mistaken as to its lack of discre¬ 
tionary authority to grant said motion in favor of the 
plaintiff. 

/s/ Bolitha J. Laws, 

Chief Judge. 

Seen: 

G. Bowdoin Craighill, 

Attorney for Erskine Gordon, Receiver. 

Edwin J. Creel. 

• • • • ’ • • • • • • 


35 


81 Filed July 11,1949 

IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

Equity #55,407 

Robert T. Creel, Plaintiff, 
v. 

Edwin J. Creel, Defendant. 

Motion by Defendant to Require Receiver to Pay to 
Defendant Balance Awarded by Decree of March 15th, 
1949. 

Comes now' the Defendant, Edwin J. Creel, and Moves: 

I. That Erskine Gordon, receiver herein, be required to 
pay to this defendant from partnership funds in his hands, 
the amount of $127,022.19; this being the balance remain¬ 
ing from the sum of $134,364.34 that was ordered paid to 
defendant by Court order of March 15th, 1949; but less an 
amount of $7,342.20 that the receiver was authorized to pay 
the Government, by defendant, on account of defendant’s 
income taxes. 

II. That the Receiver, Erskine Gordon, be required to 
recover from his attorney, G. Bowdoin Craighill, an amount 
of $1500; that—as defendant charges—was paid by the said 
Receiver to the said Craighill, in contempt of this Court, 
and in criminal violation of defendant’s Federally guar¬ 
anteed right in the case. 

Grounds. 

1. As grounds for the motion, defendant shows to the 
Court: 

2. That on March 15th, 1949, a Judgment, and order for 
distribution of funds was entered in this Court; and which 
said judgment confirmed the Auditor’s report, and ordered 
distribution of funds, as follows: 
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(1) The receiver was allowed additional compensation 
of $17,000. 

(2) The Receiver was authorized to pay $350 as pre¬ 
mium on his bonds. 

(3) The Receiver was authorized to collect $1,458.72 
from plaintiff. 

(4) The Receiver w r as directed to pay to this defendant 
$134,364.34 from the partnership funds in his 
hands. 

82 3. Defendant’s Motion for Rehearing having been 

denied, defendant—on May 12th—filed notice of ap¬ 
peal from certain portions of the said judgment and Order 
of March 15th, 1949. 

4. That is, defendant appealed from the Court’s findings 
of fact, and conclusions of law; and also from the allowance 
of $17,000 additional compensation to the Receiver. 

5. Defendant did not appeal from the award of $134,- 
364.34 to defendant; nor from the order to pay the pre¬ 
mium on the receiver’s bond; nor from the direction that 
the Receiver was to collect $1458 from the plaintiff partner. 

6. No other appeal was filed, and no supersedeas was 
filed. This left all portions of the said order for distribu¬ 
tion of funds to be carried into effect by the Receiver. 

The attempted unauthorized bargaining by the Receiver. 

7. From authorities later cited, including the Supreme 
Court, it appears to be universally established that a Re¬ 
ceiver is particularly required to carry out any order of the 
Court, for the distribution of funds in his hands, and under 
penalty of being cited for contempt if he fails to do so. 

8. And certainly the receiver has no authority to add 
further conditions, or to attempt to bargain, as to the con¬ 
ditions under which he will pay out the funds, that the 
Court had ordered him to disburse. 

9. Throughout his receivership, the receiver has disre¬ 
garded many times the terms of Court orders, provisions of 
statute law, and the civil rights of this defendant. 
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10. With respect to the Court order of March 15th, the 
receiver had no authority whatever, as regards the pay¬ 
ment ordered to be made to this defendant, other than to 
pay the amount ordered paid, but less any liens, that had 
been legally filed against this defendant. 

11. The Receiver and his counsel however, have quibbled 
and haggled, and finally refused outright to pay to defen¬ 
dant the amount directed to be paid defendant by the said 
Court order of March 15,1949. 

83 The Attorney's letter of March 17th. 

12. On March 17, the Receiver’s attorney, Mr. Craighill, 
wrote to defendant, and inquired whether defendant was 
willing to settle the litigation on the basis of the Court 
order of March 15th, 1949. The said attorney then also 
added that of course it would be necessary for defendant 
to furnish evidence of the payment of any tax or other liens, 
and also of the Kissell declaratory judgment. 

13. The facts are that the said Kissel sued on two notes 
executed by defendant; each of which said notes were spe¬ 
cifically stated to be due and payable “one year after set¬ 
tlement” of this present Creel Bros, dissolution suit. 

14. On the trial of that suit, the Court directed a verdict 
for defendant, and judgment was entered for this defendant 

15. The Court then also, however, gave to plaintiff a 
declaratory judgment to the effect that the two said notes 
would become due and payable, one year after settlement 
of the Creel Bros, suit, and that such settlement would take 
place when any appeal, or appeals, resulting from the Or¬ 
der for Distribution of March 15th, 1949, had been finally 
disposed of by appellate action. 

16. The Court also, in the same declaratory judgment 
awarded to plaintiff a “judgment” for the amount of the 
two notes, with interest, but further directed that the Clerk 
should enter the said judgment on the docket one year after 
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settlement of the Creel Bros, suit, as before provided. The 
said declaratory judgment also provided, that when the 
said “judgement” had been entered on the docket by the 
Clerk as previously specified, that is one year after settle¬ 
ment of the present Creel Bros, suit; that that said judg¬ 
ment should then be a lien against this defendant. 

17. But since, under the said declaratory judgment, the 
two said notes are not yet due, and will not be due until 

one year after settlement of this present suit; and 
84 since it was provided that the said Kissell should 
have no prior lien to that time, there was no justifica¬ 
tion for the said attorney’s claim, that defendant must pay 
that declaratory judgment before defendant would be given 
his money in this case. 

The Receiver’s letter of May 23rd. 

18. On May 23rd, the receiver wrote to defendant and 
offered to pay to defendant $130,000 less any tax liens that 
might be standing against defendant. He proposed that he 
would retain $4,364.34 of the funds he had been ordered to 
pay to defendant, by the Court order; and would pay out 
of that amount any future costs that might be assessed 
against defendant; and that he would then pay the balance 
to defendant. 

19. As an alternative, the receiver proposed that he 
should invest the fund in some manner satisfactory to him 
and to defendant; or that he would pay the fund into the 
registry of the Court. 

20. That trick of making demands that he knew defen¬ 
dant would refuse; is a long established habit of the Re¬ 
ceiver. And after several further verbal requests, defen¬ 
dant wrote on June 23rd, rejecting the Receiver’s pro¬ 
posals, and those of his attorney, and demanding that the 
Receiver pay to the government, the amount of the lien 
filed against this defendant; and that the balance, some 
$127,000 be then turned over to this defendant. 
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Receiver’s refused of June 24th. 

21. On June 24, the Receiver replied offering to pay the 
government the tax lien of some $7,300 that had been filed 
against defendant. The receiver then further refused 
however to pay the balance to defendant, as he was re¬ 
quired by the Court order of March 15th, to do. 

Payment of the tax lien. 

22. On June 28th, and on written authorization of de¬ 
fendant; the receiver paid $7,342.20 to the government on 
the tax lien against this defendant. 

23. And on June 29th, defendant then appeared before 
Judge Laws, to request an order requiring the Receiver, 
.to pay to defendant the amount he had been ordered to 
pay to defendant, by the Court order of March 15th. 

85 The preliminary action before Judge Laws . 

24. On the previous day, Chief Judge Laws, had sent 
out a memorandum opinion authorizing payment of $1500 
to the attorney for the Receiver. 

25. As a preliminary matter Chief Judge Laws, signed 
an order authorizing payment of $1500 as a fee to the 
attorney for the Receiver, G. B. Craighill. At the same 
time, that is shortly after 2 P. M. on the 29th; Chief 
Judge Laws set the supersedeas for defendant on that or¬ 
der at $2,000. The Court also said that he would hear de¬ 
fendant’s motion later, as agreed on by counsel, for an 
order requiring the receiver to pay the balance to defen¬ 
dant as required by Court order of March 15th. 

26. Since it was after 2 P. M., and the banks were closed, 
defendant was unable to secure a certified check that after¬ 
noon for a bond. And although the Receiver and his at¬ 
torney had notice, that Judge Laws had set the amount of 
a supersedeas for defendant on that order, at $2,000, The 
Receiver and his attorney hurried out immediately to 
transfer that money to the said attorney before defendant 
could file his said supersedeas. 
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27. It is defendant’s opinion, that such action on the 
part of the Receiver and of his attorney, amounts to con¬ 
tempt of Court. Defendant further that in any case that 
said action constituted criminal conspiracy; in violation of 
Sec. 51, Title 18, U. S. C., because it was only by reason of 
the Receiver’s refusal to pay the money to defendant, as 
he was required by Court order to do, that he still had the 
money in his possession, and so was able to defeat defen¬ 
dant’s right to file a supersedeas bond, against that pay¬ 
ment to the attorney, and to having it charged against 
defendant’s share of the partnership funds. 

28. Defendant asks therefore that the Receiver be re¬ 
quired to recover from his attorney, that said $1500; that 
defendant be permitted to file a supersedeas bond against 
that payment, as previously authorized by the Court; and 
that the Receiver be required to pay to defendant, $127,- 
022.20 as the balance remaining, after payment of defen¬ 
dant’s tax lien, from the $134,364.34 that was directed to 
be paid to defendant, by the said Court order of March 
15th, 1949. 

/s/ Edwin J. Creel, 

Defendant 


89 Filed July 12, 1949 

IX THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 

Equity No. 55,407 

Robert T. Creel, Plaintiff, 
v. 

Edwin J. Creel, Defendant. 

Order Granting in Part and Denying in Part Defendant’s 
Motion to Require Receiver to Pay Defendant Balance 
Awarded by Judgment of March 15, 1949. 

Upon consideration of defendant’s motion to require the 
Receiver to pay the defendant the balance of the amount 
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awarded by the judgment of March 15,1949, and upon con¬ 
sideration of the Receiver’s answer, it is by the Court this 
12th day of July, 1949, 

Adjudged, Ordered and Decreed as follows: 

1. The defendant’s application to require the Receiver 
to recover the sum of $1,500 paid by him to his attorney, 
G. Bowdoin Craighill, be and it is hereby denied; 

2. It appearing to the Court that the Receiver was di¬ 
rected by said judgment of March 15, 1949, to pay to 

the defendant the sum of $134,364.34 

and that the Receiver has paid, at 
the request of the defendant, in 
satisfaction of an income tax 
lien, the sum of $7,342.20 

and to his attorney the sum of 1,500.00 

and the Receiver is hereby author¬ 
ized to withhold, until further 
order of this Court, to protect 
the Receiver in connection with 
further costs, expenses and any 
additional compensation to the 
Receiver or his attorney, the 
sum of 6,500.00 15,342.20 

thus leaving a balance of $119,022.14 

which latter balance the Receiver is hereby directed to pay 
to the defendant, Edwin J. Creel, upon but not before the 
expiration of ten (10) days from the date of this order. 

/s/ Bolitha J. Laws 
Chief Judge 

Approved as to form: 

/s/ G. Bowdoin Craighill 

Attorney for Receiver 

/s/ Edwin J. Creel 
Defendant. 
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Jerome F. Barnard National 0200 

Ernest F. Henry 

Law Offices of 
Barnard & Henry 
Suite 300 Kellogg Building 
1422 F Street 
Washington 4, D. C. 

September 9, 1949. 

Mr. Edwin J. Creel, 

1730 M Street, N. W., 

Washington, D. C. 

Dear Mr. Creel: 

Reference is made to our letter, copy enclosed, addressed 
to you under date of September 2,1949, in which we stated, 
that should you determine to post bond, pursuant to the 
order of the Court of Appeals of July 30,1949, in the mat¬ 
ter of Kissell v. Creel, our client would pay the premium 
of $300.00. 

As a supplement to the mentioned letter, we advise you 
that should you desire to effect settlement of the declara¬ 
tory judgment dated and entered the 18th day of March, 
1949, in favor of Michael S. Kissell, Executor under the will 
of Gertrude S. Kissell, deceased, as well as individually, by 
11:00 o’clock A. M., September 10, 1949, our client would 
give to you the benefit of the premium, in the amount of 
$600.00, which in the absence of settlement, he would pay, 
at the stated time, on the bond then deposited with the 
Clerk of the Court of Appeals in the said cause. 

Very truly yours, 

Barnard & Henry, 

By /s/ Jerome F. Barnard 

A. 
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MICHAEL S. KISSELL, Executor under Will of 
Gertrude S. Kissell, Deceased, etc., Appellant, 


v. 


EDWIN J. CREEL, Appellee. 


PETITION FOR REHEARING. 


The appellant herein, by his attorney Ernest F. Henry, 
respectfully petitions the Court for reconsideration and a 
rehearing of the appeal herein and in support of such peti¬ 
tion states to the Court that the per curiam affirmance of the 
lower Court judgment fails to set forth any reasons there¬ 
for and in view of the fact that the appellee herein neither 
has filed any objections whatsoever to the request for re¬ 
versal of the lower Court’s decision contained in the ap¬ 
pellant’s appeal nor has appeared in any manner in opposi¬ 
tion to said appeal, this petitioner is at a complete loss to 
understand the action of the Court taken by the per curiam 
order aforesaid. As the action herein is grounded in equity 
and the lower Court therefore had broad powers of discre¬ 
tion and indicated clearly that it would have exercised such 
discretion in favor of this petitioner except for the fact 
that it, in error, stated it lacked such discretionary power, 
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this petitioner is forced to the conclusion that this Honor¬ 
able Court misunderstood the nature of this appeal. It is 
entirely possible that this petitioner may have contributed 
to this misunderstanding by some unknown and unintended 
error of expression in his appeal and could rectify the 
same completely if the Court’s reason for its per curiam 
order herein was accompanied by a written opinion setting 
forth its reasons for the affirmance. 

This petitioner has been endeavoring for many years now 
to collect an asset belonging to a decedent’s estate of which 
he is the executor and which asset is represented by a decla¬ 
ratory judgment rendered more than nineteen months ago 
in the proceeding below. While that judgment established 
the liability of the appellee and stated the time when a 
money judgment should be rendered by the Clerk of the 
Court below, the declaratory nature of said judgment has 
permitted the appellee to utilize the processes of this Court, 
as well as those of the lower Court, and indeed the processes 
of the Supreme Court of the United States, as a means by 
which to further hinder and delay the relief granted in 
said declaratory judgment. Even now the appellee here is 
making a mockery of the court processes by obtaining from 
the Supreme Court of the United States extension of time 
for the filing of an application for a writ of certiorari in 
the matter of Creel v. Creel , Nos. 10383, 10384 and 10385 
on this Court’s docket, despite the fact that this Court’s 
mandate has long since gone to the lower Court in that pro¬ 
ceeding after the appellee had failed to comply with the 
rules of this Court as so pointedly set out in this Court’s 
opinion in that proceeding. The appellee herein obviously 
is using such court processes merely for the purpose of hin¬ 
dering and delaying the relief granted in the declaratory 
judgment herein for the reason that said declaratory judg¬ 
ment was tied into the date of finality of the order of March 
15, 1949, in that other proceeding for the sole purpose of 
determining when a money judgment should be entered 
herein by the Clerk of the Court below. More than a year 
ago, the appellee herein received all but $15,000.00 of the 
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$208,527.22 awarded him in the order of March 15, 1949, 
in that other proceeding and that large sum was paid over 
to him upon his insistent demand therefor and after he had 
argued and stated in the record that he was entitled to re¬ 
ceive the same under said award, inasmuch as he was not 
appealing from such award. Despite this positive accept¬ 
ance of the fruits of the said award of March 15, 1949, the 
appellee herein continues to claim and assert that the 
declaratory judgment herein has not ripened into a money 
judgment for the one and only reason that he, the appellee 
herein, has in fact appealed the said award and until the 
Supreme Court of the United States has disposed of his 
mock appeal, he can laugh at the processes of our local 
courts with impunity and dissipate the only known funds 
which can be subjected to a judgment lien, as the record in 
this and the other proceeding indicate he is in fact doing. 

This petitioner, therefore, respectfully asks that this 
petition for reconsideration and rehearing of the appeal 
herein be granted. 

Ernest F. Henry, 

Attorney for Appellant. 

Certificate of Counsel. 

I, Ernest F. Henry, counsel of record for the appellant, 
hereby certify that this petition is made in good faith and 
not for purposes of delay. 

Ernest F. Henry. 


Copy of the foregoing petition served upon Edwin J. 
Creel, by mailing the same this 30th day of October, 
1950, postage prepaid, to his last known addresses, 1730 M 
Street, N. W., and 5113 45th Street, N. W., Washington, 
D. C. 


Ernest F. Henry. 




